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In the District Court of the United States for the

Western District of Washington, Northern

Division.

IN ADMIRALTY
No. 13098

SPERRY FLOUR COMPANY, a corporation.

Libelant,

-vs-

The American Steamer "JAMES GRIFFITHS'^
her engines, boilers, tackle and furniture;

COASTWISE STEAMSHIP AND BARGE
COMPANY, INC., a corporation; JAMES
GRIFFITHS & SONS COMPANY, a corpo-

ration; McCORMICK STEAMSHIP COM-
PANY, a corporation.

Respondents.

COASTWISE STEAMSHIP AND BARGE COM-
PANY, INC., a corporation.

Cross Libelant,

-vs-

SPERRY FLOUR COMPANY, a corporation,

Cross Respondent.

STATEMENT

Time of Commencement of Cause

May 28, 1931.

NAMES OF PARTIES TO CAUSE

SPERRY FLOUR COMPANY, a corporation,

Libelant and Cross Respondent.
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The American Steamer ''JAMES GRIF-
FITHS '

', her engines, boilers, tackle and furniture

;

JAMES GRIFFITHS & SONS COMPANY, a

corporation

;

McCORMICK STEAMSHIP COMPANY, a cor-

poration. Respondents.

COASTWISE STEAMSHIP AND BARGE
COMPANY, INC., a corporation. Claimant, Re-

spondent and Cross Libelant.

NAMES AND ADDRESSES OF COUNSEL [1]*

DERBY, SHARP, QUINBY & TWEEDT,
Merchants Exchange Building,

San Francisco, California, and

COSGROVE & TERHUNE,
Smith Tower,

Seattle, Washington,

For Libelant, Cross Respondent—^Appellant.

BOGLE, BOGLE & GATES,
Central Building,

Seattle, Washington,

For Claimant, Respondents,

Cross Libelant—Appellees.

DATE OF FILING OF PLEADINGS.

Amended Libel Filed September 14, 1931.

Exceptions to Amended Libel Filed October 10^

1931.

* Page numbering appearing at the foot of page of original certi-

fied Transcript of Record,
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Memorandum Opinion on Exception to Amended

Libel Filed Jan. 16, 1932.

Petition for Rehearing Filed July 13, 1932.

Order on Exceptions to Amended Libel Filed

December 20, 1932.

Second Amended Libel Filed January 23, 1933.

Exceptions to Second Amended Libel Filed Feb-

ruary 9, 1933.

Memorandum Opinion on Exceptions to Second

Amended Libel Filed Mch 31, 1933.

Order on Exceptions to Second Amended Libel

Filed April 11, 1933.

Order of Default Filed June 6, 1933.

Answers of claimant and Respondents Filed June

10, 1933.

Cross Libel—Coastwise Steamship and Barge

Company, Inc. filed Jime 10, 1933.

Filed Answer of Sperry Flour Company to Cross

Libel, July 31, 1933.

Libelant's Additional Stipulation for Costs Ap-

prove by Claimants and Respondents, by the Court

and Filed June 13, 1933.

PROCESS, MONITION AND ATTACHMENT.

Respondent Steamer ''JAMES GRIFFITHS"
was seized and released upon the claim and bond of

Coastwise Steamship and Barge Company, Inc.
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TIME OF TRIAL.

July ll,-12th 1934.

NAME OF JUDGE PRESIDING AT TRIAL.

Honorable Jeremiah Neterer of said District

Court. [2]

The trial was upon the merits, upon the Second

Amended Libel and answers thereto, also upon

Cross Libel and answer thereto.

Date of entry of Decree in said cause was

December 17, 1934.

Date when Notice of Appeal in said cause was

served and filed was December 27, 1934.

Supersedeas and Appeal Bond of Libelant and

Cross Respondent approved by Claimant, Respond-

ents and Cross Libelant and thereafter approved by

the Judge of said District Court, was filed Decem-

ber 27, 1934.

Assignment of Errors filed January 11, 1935. [3]

[Title of Court and Cause.]

CLAIM

TO THE HONORABLE JUDGE OF THE
ABOVE ENTITLED COURT

:

The Coastwise Steamship and Barge Company,

Inc., a corporation, as owner of the above named

American Steamer "JAMES GRIFFITHS", her

engines, boilers, tackle, apparel and furniture, in-

tervening for Its interest as such owner, now ap-
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pears before this Honorable Court by and through

Messrs. Bogle, Bogle & Gates, its proctors, and here-

by claims said vessel, her engines, boilers, tackle, ap-

parel and furniture and prays that the said Coast-

wise Steamship and Barge Company, Inc., a cor-

poration, be permitted to defend accordingly and

that this Court decree restitution to it, the said

Coastwise Steamship and Barge Company, Inc.,

a corporation, claimant of the said vessel "JAMES
GRIFFITHS", her engines, boilers, tackle, apparel

and furniture and otherwise right [13] and justice

administer in the premises.

COASTWISE STEAMSHIP AND BARGE COM-
PANY, INC. a corporation

By BOGLE, BOGLE & GATES,
Its Proctors.

[Endorsed] : Filed Jun 1, 1931. [14]
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In the District Court of the United States for the

Western District of Washington, Northern

Division.

In Admiralty

No. 13098

SPERRY FLOUR COMPANY, a corporation.

Libelant,

vs.

THE AMERICAN STEAMER ''JAMES GRIF-
FITHS", her engines, boilers, tackle and fur-

niture, COASTWISE STEAMSHIP AND
BARGE COMPANY, INC., a corporation,

JAMES GRIFFITHS & SONS COMPANY,
a corporation, McCORMICK STEAMSHIP
COMPANY, a corporation, FIRST DOE COM-
PANY, a corporation and SECOND DOE,

Respondents.

SECOND AMENDED LIBEL IN REM AND IN
PERSONAM FOR DAMAGE TO CARGO—
($18,707.33)

To the Honorable Judge of the District Court of

the United States for the Western District of

Washington, Northern Division

:

The second amended libel of Sperry Flour Com-

pany, a corporation, against The American Steamer

"JAMES GRIFFITHS", her engines, boilers,

tackle and furniture, Coastwise Steamship and

Barge Company, Inc., a corporation, James Grif-

fiths & Sons Company, a corporation, McCormick
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Steamship Company, a corporation, First Doe Com-
pany, a corporation, and Second Doe, in an action

for shortage of and damage to cargo, civil and mari-

time, respectfully alleges:

FIRST CAUSE OF ACTION

I.

Libelant, Sperry Flour Company, is now, and

at all times herein mentioned was, a corporation

organized and existing under and by virtue of the

laws of the State of Delaware.

II.

The American Steamer ''JAMES GRIFFITHS"
is a vessel of about [28] 3545 tons gross register

and is now, or during the currency of process in

this action will be, within the waters of the above

named district and within the jurisdiction of this

Honorable Court.

III.

Libelant is informed and believes, and on such

information and belief alleges, that respondent,

Coastwise Steamship and Barge Company Inc.,

is now, and at all times hereinafter mentioned, was,

a corporation organized and existing under and by

virtue of the laws of one of the United States of

America.

IV.

Libelant is informed and believes, and on such

information and belief alleges, that respondent,
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James Griffiths & Sons Company, is now, and at

all times hereinafter mentioned was, a corporation

organized and existing under and by virtue of the

laws of one of the United States of America.

V.

Libelant is informed and believes, and on such

information and belief alleges, that respondent, Mc-

Cormick Steamship Company, is now, and at all

times hereinafter mentioned was, a corporation or-

ganized and existing under and by virtue of the

laws of one of the United States of America.

VI.

Libelant is ignorant of the true names of the

respondents above named, designated First Doe

Company, a corporation, and Second Doe, and there-

fore indicates them by such fictitious designations,,

but prays that their true names, if and when as-

certained, be inserted in the record herein and in

all of the papers herein in lieu of such fictitious

designations.

VIL

That on or about March 2, 1931, at the port of

Tacoma, Wash- [29] ington, libelant delivered in

good order and condition to respondents and each

of them, and to said Steamer "JAMES GRIF-

FITHS", as common carriers of merchandise for

hire, 3,014,880 lbs. bulk soft white wheat for trans-

portation to the port of Vallejo, California. Re-

spondents and each of them and said steamer

"JAMES GRIFFITHS" received said shipment of
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wheat and agreed to transport said shipment of

wheat to said port of Vallejo, California, and there

to deliver said shipment of wheat, in like good

order and condition as when received, to libel-

ant, pursuant to that certain bill of lading attached

hereto as Exhibit "A", and expressly made a part

hereof.

VIII.

The shipment of merchandise mentioned herein

was at all times herein mentioned the property

of libelant.

IX.

The said shipment of wheat was loaded on the

said Steamer "JAMES GRIFFITHS" with the

knowledge and consent of the master, owners and

charterers of said steamer, pursuant to said written

bill of lading, which steamer, with the said wheat

on board, left Tacoma on or about March 2, 1931,

on the voyage described herein. Said steamer and

said respondents failed and neglected to deliver the

said 3,014,880 lbs. wheat to libelant at Vallejo in

like good order and condition as when received, or

at all, but delivered to libelant at Vallejo only

1,499,075 lbs. wheat from the shipment in question,

leaving short and undelivered 1,515,795 lbs. wheat,

to the damage of libelant in the mount of Seventeen

Thousand One Hundred Thirteen Dollars and

thirty-five Cents ($17,113.35), no part of which has

been paid, and for which libelant claims repara-

tion, together with interest thereon and costs of

suit herein.
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Libelant is informed and believes, and on such

information [30] and belief alleges, that a small

quantity of the wheat constituting the above short-

age was landed at Seattle in a badly damaged
condition, having been contaminated by seawater,

and was there sold for the reasonable net sum of

$32.20, which proceeds were and are retained by re-

spondent, Coastwise Steamship and Barge Company,

Inc.

X.

Libelant has complied with and performed all

the conditions of said bill of lading on its part to

be performed. None of the cargo for which re-

covery is sought herein was ever delivered by re-

spondents or any of them, to libelant, or at all ; that

none of the cargo for which recovery is sought

herein was ever removed from the carrier's custody,

by libelant or by anyone on libelant's behalf; that

by reason of respondents' failure to deliver said

cargo, the notice of claim clause of said bill of

lading (paragraph 6 thereof) is not applicable

herein.

XL

On May 6, 1931, libelant presented claim to re-

spondents for its damages aforesaid, a copy of said

claim being attached hereto as Exhibit "E" and

expressly made a part hereof; that on May 7, 1931,

respondents made reply to said claim, a copy of

said reply being attached hereto as Exhibit "F"
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and expressly made a part hereof; that, if libelant's

said claim was not presented or made as required

by said bill of lading, respondents, nevertheless,

by and through their said reply to said claim, then

and there waived any such non-compliance.

XII.

Respondents notified libelant before any part of

said cargo was delivered that part of said cargo had

been lost and could not be delivered; that thereby

respondents waived any compliance with said notice

of claim clause of said bill of lading. [31]

XIII.

All and singular, the premises are true and within

the admiralty and maritime jurisdiction of the

United States and of this Honorable Court.

SECOND CAUSE OF ACTION

I.

Paragraphs I, II, III, lY, V, VI, VIII, X, XI,

XII and XIII of the foregoing First Cause of Action

herein are hereby referred to and expressly incor-

porated as a part of this Second Cause of Action,

as fully as if set forth herein in haec verba.

II.

On or about February 28, 1931, at the port of

Tacoma, Washington, libelant delivered in good

order and condition to respondents and each of

them, and to said steamer ''JAMES GRIF-

FITHS", as common carriers of merchandise for
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hire, 3,000 sacks millrim for transportation to the

port of San Francisco, California. Respondents and

each of them and said steamer "JAMES GRIF-
FITHS" received said millrun and agreed to trans-

port said millrun to said port of San Francisco,

California, and there to deliver it in like good

order and condition as when received, to Consoli-

dated Milling Company, pursuant to that certain

bill of lading attached hereto as Exhibit "B", and

expressly made a part hereof.

III.

That said shipment of millrun was loaded on the

said steamer ''JAMES GRIFFITHS" with the

knowledge and consent of the master, owners and

charterers of said steamer, pursuant to said written

bill of lading, which steamer with the said millrun

on board, left Tacoma on or about March 2, 1931»

on the voyage described herein. Said steamer and

said respondents failed and neglected to deliver the

said 3,000 sacks of millrun at San Francisco in like

[32] good order and condition as when received, or

at all, but delivered only 955 sacks millrun from

the shipment in question leaving short and unde-

livered 2,045 sacks millrun, to the damage of libel-

ant in the amount of Twelve Hundred Seventy-

eight Dollars and Thirteen Cents ($1,278.13), na

part of which has been paid, and for which libelant

claims reparation, together with interest thereon

and costs of suit herein.

Libelant is informed and believes, and on such
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information and belief alleges, tliat a portion of the

millrun constituting the above shortage, to-wit,

about 2,033 sacks, was landed at Seattle in a badly

damaged condition, having been contaminated by

seawater, and was there sold for the reasonable net

sum of $307.32, which proceeds were and are re-

tained by respondent, Coastwise Steamship and

Barge Company, Inc.

IV.

On May 6, 1931, libelant presented claim to re-

spondents for its damages aforesaid, a copy of said

claim being attached hereto as Exhibit *'E", and

expressly made a part hereof ; that on May 8, 1931,

respondents made reply to said claim, a copy of

said reply being attached hereto as Exhibit ''F",

and expressly made a part hereof; that, if libelant's

said claim was not presented or made as required

by said biU of lading, respondents, nevertheless, by

and through said reply to said claim, then and

there waived any such non-compliance.

THIRD CAUSE OP ACTION

Paragraphs I, II, III, IV, V, VI, VIII and

XIII of the foregoing First Cause of Action herein

are hereby referred to and expressly incorporated

as a part of this Third Cause of Action, as fuUy

as if set forth herein in haec verba. [33]
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II.

On or about February 28, 1931, at the port of

Tacoma, Washington, libelant delivered in good

order and condition to respondents and each of

them and to said steamer "JAMES GRIFFITHS"
as common carriers of merchandise for hire, 650

sacks bakers flour for transportation to San Fran-

cisco, California. Respondents and each of them

and said steamer "JAMES GRIFFITHS" received

said flour and agreed to transport said flour to San

Francisco, California, and there to deliver it in like

good order and condition as when received to Lang-

endorf United Bakeries, Inc., pursuant to that cer-

tain bill of lading attached hereto as Exhibit "C",

and expressly made a part hereof.

III.

That said shipment of flour was loaded on the

said steamer "JAMES GRIFFITHS" with the

knowledge and consent of the master, owners and

charterers of said steamer, pursuant to said writ-

ten bill of lading, which steamer, with said flour on

board, left Tacoma on or about March 2, 1931, on

the voyage described herein. Said steamer and

said respondents failed and neglected to deliver the

said flour at San Francisco in like good order and

condition as when received, or at all, but delivered

only a part thereof, to-wit, 535 sacks, leaving short

and undelivered 115 sacks flour, to the damage of

libelant in the amount of Two Hundred Forty-live

Dollars and Eleven Cents ($245.11), no part of
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which has been paid, and for which libelant claims

reparation, together with interest thereon and costs

of suit herein.

Libelant is informed and believes, and on such

information and belief alleges, that a portion of the

flour constituting the above shortage, to-wit, about

95 sacks and 12 part sacks, was landed at Seattle

in a badly damaged condition, having been con-

taminated by seawater, and was there sold for the'

reasonable net [34] sum of $101.20, which proceeds

were and are retained by respondent, Coastwise

Steamship and Barge Company, Inc.

FOURTH CAUSE OF ACTION

I.

Paragraphs I, II, III, IV, V, VI, VIII, X, XI,

XII and XIII of the foregoing First Cause of

Action herein are hereby referred to and expressly

incorporated as a part of this Fourth Cause of

Action, as fully as if set forth herein in haec verba.

II.

On or about February 27, 1931, at the port of

Seattle, Washington, libelant delivered in good or-

der and condition to respondents and each of them

and to said steamer ''JAMES GRIFFITHS", as

common carriers of merchandise for hire, 1,500,-

000 lbs. bulk dark spring wheat for transportation

to South Vallejo, California. Respondents and each

of them and the said steamer ''JAMES GRIF-
FITHS" received said wheat and agreed to trans-
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port said wheat to South Vallejo, California, and

there to deliver it in like good order and condition

as when received, to libelant, pursuant to that cer-

tain bill of lading referred to as Exhibit ''D", and

expressly made a part hereof. Said bill of lading

consists of two pages, a copy of the first page of

which is attached hereto—the remainder of the bill

of lading is identical with the second page of said

Exhibit "A'\ which, by reference, is made a part

hereof.

III.

The said shipment of wheat was loaded on the

said steamer "JAMES GRIFFITHS" with the

knowledge and consent of the master, owners and

charterers of said steamer, pursuant to said writ-

ten bill of lading, which steamer, with said wheat

on board, left Tacoma, Washington, on or about

March 2, 1931, on the voyage described herein. Said

steamer and said respondents failed and [35]

neglected to deliver the said wheat at South Val-

lejo in like good order and condition as when re-

ceived, or at all, but delivered only a part thereof,

to-wit, 1,494,340 lbs., leaving short and undelivered

5,660 lbs., to the damage of libelant in the amount

of Seventy Dollars and Seventy-four Cents

($70.74), no part of which has been paid and for

which libelant claims reparation, together with in-

terest thereon and costs of suit herein.

WHEREFORE, as in its original libel herein, li-

belant prays that process in due form of law and ac-
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cording to the practice of this Honorable Court in

cases of admiralty and maritime jurisdiction may
issue against said American steamer "JAMES
GRIFFITHS", her engines, boilers, tackle, and

furniture, and that all persons having any interest

therein may be cited to appear and answer on oath

all and singular the matters aforesaid; that cita-

tion in personam may issue against said respond-

ents and each of them, and that they may be re-

quired to appear and answer upon oath all and

singular the matters aforesaid; that this court de-

cree the payment by respondents and each of them

to libelant of the aforesaid damages, together with

interest thereon and costs of suit herein, and that

said American steamer "JAMES GRIFFITHS"
may be condemned and sold to pay the same, and

that libelant may have such other and further relief

in the premises as in law and in justice it may be

entitled to receive.

COSGROVE & TERHUNE
DERBY, SHARP, QUINBY & TWEEDT

Proctors for Libelant. [36]

CLAIMS CLAUSE OF BILL OF LADING RE-
FERRED TO IN LIBELANT'S FIRST
CAUSE OF ACTION.

NOTE PARTICULARLY: Unless written de-

mand for the payment of the claims of shipper or

consignee or other party in interest against Carrier

or its vessels or the masters thereof for any loss of

or damage to or conversion of or misdelivery of or
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delay in delivery cf said packages or any thereof shall

be presented to Carrier or its Agent within thirty

days after removal of the merchandise from the

Carrier *s custody, all such claims shall be taken to

have been waived, and no suit shall thereafter be

maintainable to recover for any such claims; no

suit shall in any event be maintained against the

Carrier to recover for any such claims unless com-

menced within ninety days after giving written de-

mand as herein provided. Nothing shall be deemed

a waiver of the provisions of this paragraph, except

a written express waiver signed by the Carrier.

CLAIMS CLAUSE OF BILL OF LADING RE-
FERRED TO IN LIBELANT'S SECOND
CAUSE OF ACTION.

NOTE PARTICULARLY: All claims of ship-

per or consignee or other party in interest against

Carrier or its vessels or the masters thereof for

any loss of or damage to or conversion of or mis-

delivery of or delay in delivery of said packages or

any thereof shaU be in writing presented to Carrier

or its Agent within thirty days from date cf notice;

of any such loss or damage, etc., and arrival of ves-

sel at port or place of delivery, or at any port in

distress or earliest newspaper mention of loss or

stranding of such vessel on voyage shall each be and

fix the date of such notice ; and if any such claim be

not so presented within said thirty days, such claim

shall be and by every court ])e held to have been

released by shipper, owner and consignee and to be



Coasttvise Steamship d Barge Co., et al. 19

abandoned and barred ; and no suit on any such claim

so presented or to recover for any such loss or dam-

age, etc., shall be maintained unless such claim be

so presented and such suit be thereupon commenced

and summons, or other process, be served on Car-

rier, or steamer be attached, within ninety days

from and after the day and date that the cause of

action therein alleged accrued, and every suit not so

commenced within said ninety days shall be and by

every court be held to be barred, and all claims and

demands against Carrier or steamer alleged by com-

plaint or libel therein shall be so held to have been

released by shipper, owner and consignee, and to be

abandoned and barred
;
provided, that for shipments

moving imder the jurisdiction of the Federal ''Acts

to Regulate Commerce" the periods of limitation for

the presentation of claims and the commencement

of suits as above provided for shall be those pre-

scribed by said Acts; and on such shipments, every

such claim not so presented and every suit not

commenced within the respective periods prescribed

therefor in said Acts shall be and be held by every

court to be abandoned and barred.

CLAIMS CLAUSE OF BILL OF LADING RE-
FERRED TO IN LIBELANT'S THIRD
CAUSE OF ACTION.

As a condition precedent to recovery, claims must

be filed in writing with the receiving or delivering

carrier, or carrier issuing this bill of lading, or car-

rier on whose line the loss, damage, injury or delay
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occurred, within nine months after delivery of the

property (or, in case of export traffic, within nine

months after delivery at port of export) or, in case

of failure to make delivery, then within nine months

after a reasonable time for delivery has elapsed;

and suits shall be instituted against any carrier only

within two years and one day from the day when

notice in writing is given by the carrier to the

claimant that the carrier has disallowed the claim

or any part or parts thereof specified in the notice.

Where claims are not filed or suits are not instituted

thereon in accordance with the foregoing provisions,

no carrier hereunder shall be liable, and such claims

will not be paid. [37]

CLAIMS CLAUSE OF BILL OF LADING RE-
FERRED TO IN LIBELANT'S FOURTH
CAUSE OF ACTION.

NOTE PARTICULARLY: Unless written de-

mand for the payment of the claims of shipper or

consignee or other party in interest against Car-

rier or its vessels or the masters thereof for any

loss of or damage to or conversion of or mipdeli^er}^

of or delay in delivery of said packages or any

thereof shall be presented to Carrier or its Agent

within thirty days after removal of the merchandise

from the Carrier's custody, all such claims shall be

taken to have been waived, and no suit shall there-

after be maintainable to recover for any such

claims; no suit shall in any event be maintained

against the Carrier to recover for any such claims
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unless commenced within ninety days after giving

written demand as herein provided. Nothing shall

be deemed a waiver of the provisions of this para-

graph, except a written express waiver signed by

the Carrier. [38]

EXHIBIT ''E"

SPERRY FLOUR CO.

General Offices

San Francisco

Tacoma, Washington,

May 6, 1931.

Coastwise Steamship & Barge Co., Inc.,

Seattle, Washington.

Gentlemen

:

SS James Griffiths

We have now ascertained that the amount of dam-

age to our shipments of wheat, millrun, and flour

lost and/or damaged when the JAMES GRIF-
FITHS stranded March 3rd, 1931, is the sum of

$18,855.34. We presume you will not require sup-

porting documents in view of the fact that, such

documents are being placed in the hands of your

average adjustors. However, if you do desire such

documents, we can no doubt arrange to provide you

with copies.
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We would appreciate your prompt attention to

and payment of our loss.

Yours very truly,

SPERRY FLOUR CO.

H. V. JACKSON,
Division Manager.

HVJ. CW [39]

EXHIBIT ''F"

COASTWISE STEAMSHIP & BARGE
COMPANY

JAMES GRIFFITHS & SONS
General Agents

502 Burke Building

Seattle

May 7, 1931

Sperry Flour Co.,

Tacoma,

Washington.

S. S. *^JAMES GRIFFITHS"
Gentlemen

:

Replying to yours of May Gth will advise that

delay in settlement of your claim is due to your

Underwriters, and through no fault of ours.

We have approximately $51,000.00 in disburse-

ments which we cannot recover imtil your Under-

writers agree with the Average Adjusters on the

value of your cargo. Our Adjusters advise—and

our San Francisco office also writes—that they have
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been endeavoring to secure from the San Francisco

Underwriters a statement showing value of cargo

delivered—also that lost. Messrs. Bathbone, King

& Seeley advise all papers were sent their New
York office and expected their return last week, but

to date the Adjusters have not received same.

The Salvors are also pressing for settlement of

their bill of $22,500.00—which is also being held up

for lack of information from the Insurers.

We suggest that you advise your San Francisco

office reason of delay, as they can telegraph New
York to return the documents.

It would help the Average Adjusters if you would

send us a copy of the claim you presented to the

Underwriters.

Assuring you of our earnest desire to assist in

every way possible,

Yours very truly,

COASTWISE STEAMSHIP &
BARGE CO., INC.

By A. WITTHECOOET
AW:S

(Second amended Libel endorsed: Filed Jan. 23,

1933) [40]
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[Title of Court and Cause.]

EXCEPTIONS OF CLAIMANT AND RE-
SPONDENTS COASTWISE STEAMSHIP
AND BARGE COMPANY, INC., a corpora-

tion.

Comes now claimant and respondent, Coastwise

Steamship and Barge Company, Inc., a corporation,

and excepts to the second amended libel as follows

:

I.

Excepts to said second amended libel and each

cause of action thereof as failing to state a cause of

action in personam within the admiralty and mari-

time jurisdiction of this court.

n.

Excepts to said second amended libel and each

cause of action thereof as failing to state a cause

of action in rem within^ the admiralty and mari-

time jurisdiction of this court.

III.

Excepts to the sufficiency, fullness and distinct-

ness of Article VII of the first cause of action,

Article II of the second cause of action. Article II

of the third cause of action, [41] and Article II of

the fourth cause of action, and each of them, in

that tlie same fail to show how and in what man-

ner any delivery was made to this respondent, and

how and in what mamier and capiicity this le-

spondent received the same.
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IV.

Excepts to the relevancy and competency of the

second paragraph of Article IX of the first cause

of action, the second paragraph of Article III of

the second cause of action, the second paragraph of

Article III of the third cause of action, in that the

same, as to said second amended libel and said

causes of action, are improperly included therein

and from no part of the cause or causes of action

therein set forth, and should be stricken.

V.

Excepts to the relevancy and competency and the

sufficiency, fullness and distinctness of Article

X of the first cause of action, and said Article X as

incorporated in the second and fourth causes of

action, in that the same is a pleading of conclu-

sions and not of facts, argumentative and contrary

to the ruling of this court on exceptions heretofore

filed to the amended libel and sustained, and should

be stricken.

VI.

Excepts to the relevancy and competency and the

sufficiency, fullness and distinctness of Article

XI of the first cause of action, and said Article XI
as incorporated in the second and fourth causes of

action, in that the same is a pleading of conclusions

and not of facts, argumentative, and insofar as

facts are pleaded is insufficient to show compliance

with or excuse for noncompliance with the pro-
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visions of the bills of lading forming a part of each

of said causes of action. [42]

VII.

Excepts to the relevancy and competency and the

sufficiency, fullness and distinctness of Article

XII of the first cause of action, and said Article

XII as incorporated in the second and fourth

causes of action, in that the same is a pleading of

conclusions and not of facts, argumentative, and

insofar as facts are pleaded is insufficient to show

compliance with or excuse for noncompliance with

the provisions of the bills of lading forming a part

of each of said causes of action.

BOGLE, BOGLE & GATES
Proctors for Coastwise Steamship and Barge

Company, Inc., a corporation, Claimant

and Respondent.

[Endorsed] : Filed Feb. 9, 1933. [43]

[Title of Court and Cause.]

EXCEPTIONS OF JAMES GRIFFITHS &
SONS COMPANY, a corporation. Respond-

ent.

Comes now respondent, James Griffiths & Sons

Company, a corporation, and excepts to the second

amended libel as follows

:
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I.

Excepts to said second amended libel and each

cause of action thereof as failing to state a cause of

action in personam with the admiralty and mari-

time jurisdiction of this court.

II.

Excepts to the sufficiency, fullness and distinct-

ness of Article VII of the first cause of action,

Article II of the second cause of action, Article

II of the third cause of action, and Article II of

the fourth cause of action, and each of them, in

that the same fail to show how and in what manner

any delivery was made to this respondent, and how
and in what manner and capacity this respondent

received the same. [44] .^'^

III.

Excepts to the relevancy and competency and the

sufficiency, fullness and distinctness of Article X
of the first cause of action, and said Article X as

incorporated in the second and fourth causes of

action, in that the same is a pleading of conclu-

sions and not of facts, argumentative and contrary

to the ruling of this court on exceptions heretofore

filed to the amended libel and sustained, and should

be stricken.

IV.

Excepts to the relevancy and competency and the

sufficiency, fullness and distinctness of Article

XI of the first cause of action, and said Article XI
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as incorporated in the second and fourth causes of

action, in that the same is a pleading of conclusions

and not of facts, argumentative, and insofar as

facts are pleaded is insufficient to show compliance

with or excuse for noncompliance with the pro-

visions of the bills of lading forming a part of each

of said causes of action.

V.

Excepts to the relevancy and competency and

the sufficiency, fullness and distinctness of Article

XII of the first cause of action, and said Article

XII as incorporated in the second and fourth

causes of action, in that the same is a pleading of

conclusions and not of facts, argumentative, and

insofar as facts are pleaded is insufficient to show

compliance with or excuse for noncompliance with

the provisions of the bills of lading forming a part

of each of said causes of action.

BOGLE, BOGLE & GATES
Proctors for James Griffiths & Sons Company,

a corporation. Respondent.

[Endorsed] : Filed Feb. 9, 1933. [45]

[Title of Court and Cause.]

EXCEPTIONS OF McCORMICK STEAMSHIP
COMPANY, a corporation, Respondent.

Comes now Respondent, McCormick Steamship

Company, a corporation, and excepts to the second

amended libel as follows

:
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I.

Excepts to said second amended libel and each

cause of action thereof as failing to state a cause of

action in personam within the admiralty and mari-

time jurisdiction of this court.

II.

Excepts to the sufficiency, fullness and distinct-

ness of Article VII of the first cause of action,

Article II of the second cause of action. Article II

of the third cause of action, and Article II of the

fourth cause of action, and each of them, in that the

same fail to show how and in what manner any

delivery was made to this respondent, and how and

in what manner and capacity this respondent re-

ceived the same. [46]

III.

Excepts to the revelancy and competency and the

sufficiency, fullness and distinctness of Article X of

the first cause of action, and said Article X as in-

corj^orated in the second and fourth causes of action,

in that the same is a pleading of conclusions and

not of fact, argumentative and contrary to the rul-

ing of this court on exceptions heretofore filed to

the amended libel and sustained, and should be

stricken.

IV.

Excepts to the relevancy and competency and

the sufficiency, fullness and distinctness of Article

XI of the first cause of action, and said Article XI
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as incorporated in the second and fourth causes of

action, in that the same is a pleading of conclusions

and not of facts, argumentative, and insofar as

facts are pleaded is insufficient to show compliance

with or excuse for noncompliance with the pro-

visions of the bills of lading forming a part of each

of said causes of action.

V.

Excepts to the relevancy and competency and the

sufficiency, fullness and distinctness of Article

XII of the first cause of action, and said Article

XII as incorporated in the second and fourth causes

of action, in that the same is a pleading of con-

clusions and not of facts, argumentative, and inso-

far as facts are pleaded is insufficient to show com-

pliance with or excuse for noncompliance with the

provisions of the bills of lading forming a part of

each of said causes of action.

BOGLE, BOGLE & GATES
Proctors for McCormick Steamship Company,

a corporation. Respondent.

[Endorsed] : Filed Feb. 9, 1933. [47]
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[Title of Court and Cause.]

DECISION ON EXCEPTIONS TO 2ND
AMENDED LIBEL, ETC.

Cosgrove & Terhune, For Libelant

;

Bogle, Bogle & Gates, For Respondent.

NETERER, District Judge:

Libelant seeks to recover damages in remand in

personam for value of shortage of cargo. Four

causes of action are set out, covering as many ship-

ments, which were delivered to the steamship

"JAMES GRIFFITHS" pursuant to bills of lad-

ing attached, the bills of lading providing, among

other things, that unless written demand for the

payment of the claims of [48] shipper or consignee,

etc. " * * * or of misdelivery or of delay in de-

livery * * * shall be presented to Carrier or its

Agent within thirty days after removal of the mer-

chandise from the Carrier's custody, all such claims

shall be taken to have been waived, and no suit

shall thereafter be maintainable to recover any such

claims. * * * Nothing shall be deemed a waiver of

the provisions of this paragraph except a written

express waiver signed by the Carrier. '

'

Like exceptions are made by the McCormick

Steamship Company, James Griffiths & Sons Com-

pany, and the Coastwise Steamship and Barge Com-

pany as to each cause of action, with the added ex-

ception of the Coastwise Steamship & Barge Com-

pany to the second paragraph of Article 9 of the 1st

Cause of Action, the second paragraph of Article
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3 of the second cause of action, and the second para-

graph of Article 3 of the third cause of action,

claiming that said causes are improperly included

and form no part of the cause or causes of action

set forth, and should be stricken.

This exception of the Coastwise Steamship &
Barge Company, in view of the conclusion, can well

be passed without discussion. The challenge to the

libel can be disposed of on the exception challeng-

ing the sufficiency of the statement to constitute a

cause of action. This court has heretofore disposed

of that issue in THE SAGADAHOC, 291 Fed. 120,

wherein cases set out by the libelant were discussed

and distinguished, except the libelant urges that the

court failed to refer to THE FELTRE, 30 Fed. (2)

62. The question of notice was not raised in that

case and was clearly waived. Judge Gilbert, for

the court, at page 65, says

:

** There was no allegation, however, in either

answer that the notice had not been given [49]

or that a claim had not been filed, or that the

libel was barred for that reason, and so far as

is shown by the records, in the court below, at

no time was any such defense suggested by the

appellant until after the court had made its

findings some two months after the submission

of the case, nor was there then an offer to

amend the answers and plead that defense.

In the instant case the sufficiency, by absence of

notice is challenged at the first opportunity and the
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question is clearly raised at the inception of the liti-

gation, and the duty imposed upon the court to de-

termine that issue of law raised by the exceptions.

The libelant in the instant case could have raised

the same issue by answer, but the question is prop-

erly raised by exceptions in the interest of economy

of the court's time as well as of the litigants, rather

than to raise the question upon the trial.

The fact that the carrier had knowledge that

there was shortage of delivery did not relieve the

libelant from complying with the provisions of the

bill of lading, and serve notice of non-delivery. The

Supreme Court in Southern Pacific Co. v. Stewart,

248 US 446, said

:

"Considering the principles and conclusions

approved by our opinions in St. Louis I. M. &
S. E. Co. V. Starbird, 243 U. S. 592, 61 Law Ed.

917, 37 Sup. Ct. Rep. 462, and Erie E. Co. v.

Stone, 244 U. S. 332, 61 L. Ed. 1173, 37 Sup.

Ct. Eep. 633 (announced since the judgment

below) , and the cases therein cited, no extended

discussion is necessary to show that upon the

facts here disclosed the stipulation between the

parties as to notice in writing within ten days

of any claim for damages was valid. And we

also think those opinions make it clear that the

circumstances relied upon by the shipper are
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inadequate to show a waiver by the carrier of

written notice as required by the contract."

By the same token, this expression applies here.

In Gooch V. Oregon Short Line R. Co. 258 US 22,

Justice Holmes, for the court, said: [50]

''Of course, too, actual knowledge on the

part of employees of the company was not an

excuse for omitting the notice in writing. St.

Louis I. M. & S. R. Co. v. Starbird, 243 U. S.

592, 61 Law Ed. 917, 37 Sup. Ct. Rep. 462."

See, also QUEEN OF THE PACIFIC, 180

U. S. 49, 45 Law Ed. 419. What was said in

the SAGADAHOC, supra, is reaffirmed.

Nor is the allegation that *'libelZant has complied

with and performed all the conditions of said bill

of lading on its part to be performed" a statement

of fact. Nor is the letter from claimant, with other

statements, the following, "Assuring you or our

earnest desire to assist you in every way possible",

a waiver of ** written demand for the payment of

the claims * * *." Waiver implies election to forego

a right or privilege. S. L. K. v. Quinn, 29 So.

826 (Miss) ; to abandon an assertable advantage.

Warren v. Crane, 15 N. W. 465 (Mich) ; Cable v.

U. S. L. Ins. Co. Ill Fed. 19; intentional relin-

quishment of an existing known right. L. Valley

R. Co. V. Ins. Co. 172 Fed. 364 (C. C). There is

not even an attempt to waive "written demand."

Nor is there anything operating against respond-
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ents or claimant by way of estoppel.

Exceptions are allowed except as to those, as

stated, passed without discussion.

NETERER
United States District Judge

[Endorsed] : Filed Mar. 31, 1933. [51]

[Title of Court and Cause.]

ORDER ON EXCEPTIONS TO SECOND
AMENDED LTBEL

On exceptions of claimant and respondent Coast-

wise Steamship and Barge Company, Inc., a cor-

poration, and of respondent James Griffiths & Sons

Company, a corporation, and respondent McCor-

mick Steamship Company, a corporation, to the

second amended libel,

IT IS ORDERED

:

1. That the exceptions of said claimant and re-

spondent Coastwise Steamship and Barge Company,

Inc., a corporation to the second amended libel

Numbered I and II be, and the same are hereby

sustained to the First, Second and Fourth Causes

of Action of the second amended libel on the

ground and for the reason that each of said alleged

causes of action fail to state a cause of action in rem

or in personam within the admiralty and maritime

jurisdiction of this court, to which rulings and each

and all and every part thereof libelant excepts



36 Sperry Flour Company vs.

wliicli exceptions are noted and [52] allowed, and

said exceptions be, and the same are hereby over-

ruled as to the Third Cause of Action of the sec-

ond amended libel.

2. That the exceptions of said respondent James

Griffiths & Sons Company, a corporation, to the

second amended libel numbered I be, and the same

are hereb}^, sustained to the First, Second and

Fourth Causes of Action of the second amended

libel, on the ground and for the reason that each of

said alleged causes of action fails to state a cause

of action in personam within the admiralty and

maritime jurisdiction of this court, to which rul-

ings and each and all and every part thereof libel-

ant excepts which exceptions are noted and allowed,

and said exceptions be, and the same are hereby,

overruled as to the Third Cause of Action of the

second amended libel.

3. That the exceptions of said respondent, Mc-

Cormick Steamship Company, a corporation to the

second amended libel, numbered I be, and the same

are hereby, sustained to the First, Second and

Fourth Causes of Action of the second amended

libel on the ground and for the reason that each of

said alleged causes of action fails to state a cause

of action in personam within the admiralty and

maritime jurisdiction of this court, to which rul-

ings and all and each and every part thereof libel-

ant excepts which exceptions are noted and allowed,

and said exceptions be, and the same are hereby

overruled as to the Third Cause of Action of the

second amended libel.
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4. IT IS FURTHER ORDERED that other ex-

ceptions not herein referred to are not passed upon.

To the overruling of the exceptions against the

Third Cause of Action of the second amended libel

herein referred to claimant and respondents except

which exceptions are noted and allowed. Libelant

is allowed ten days to amend, and claimant and

respondents granted 10 thereafter to further

plead. [53]

DONE in open court this 10 day of April, 1933.

JEREMIAH NETERER
District Judge

Please take notice of presentation on Monday,

April 10, 1933, at 10 o'clock A. M,

BOGLE, BOGLE & GATES
Proctors for Claimant and Respondent

[Endorsed] : Filed Apr. 11, 1933. [54]

[Title of Court and Cause.]

ORDER OF DEFAULT, ETC.

On motion of the respondents and claimant, and

it appearing that exceptions were heretofore sus-

tained to the first, second and fourth causes of ac-

tion of the second amended libel by order entered

herein on April 10, 1933, and filed on April 11, 1933,

and the libelant having elected in open court not

to amend or plead further as to said causes of

action

;
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It is ORDERED, ADJUDGED AND DE-
CREED that libelant be and it is hereby adjudged

to be in default as to said causes of action set forth

in the second amended libel as first, second and

fourth causes of action for failure to amend or

plead further in respect thereto, to which libelant

excepts and same is allowed.

It is FURTHER ORDERED, ADJUDGED
AND DECREED that libelant's stipulation for

costs now on file herein is insufficient and that the

libelant file herein an additional stipulation for

costs in the penal sum of $750.00 on or before June

15, 1933, to which libelant excepts, and same is

allowed. [55]

It is FURTHER ORDERED, ADJUDGED and

DECREED that the respondents and claimant must

each answer to the third cause of action of the sec-

and amended libel within five days from June 5,

1933, or suffer default, to which respondents and

claimant each excepts & same is allowed.

Done in open court this 6th day of June, 1933.

JEREMIAH NETERER
District Judge.

Form okeh:

COSGROVE & TERHUNE
Proctors for Libelant.

BOGLE, BOGLE & GATES
Proctors for Claimant and Respondents.

[Endorsed :] Filed Jun 6, 1933. [56]



Coastwise Steamship & Barge Co., et al. 39

[Title of Court and Cause.]

ANSWER OF COASTWISE STEAMSHIP AND
BARGE COMPANY, INC., A CORPORA-
TION, TO THE THIRD CAUSE OF AC-

TION IN THE SECOND AMENDED
LIBEL.

To the Honorable Judge of the District Court of

the United States for the Western District of

Washington, Northern Division:

The answer of Coastwise Steamship and Barge

Company, Inc., a corporation, to the third cause of

action of the second amended libel of Sperry Flour

Company, a corporation, against this respondent

and as claimant in a cause of action for shortage

and damage to cargo, civil and maritime, respec-

fully alleges

:

L

Answering Article I thereof, admits the allega-

tions of the said Paragraphs I, II, III, IV, V and

VI therein referred to, but denies any knowledge

or information sufficient to form a belief concern-

ing the allegations of the said Paragraph VIII

therein referred to and demands strict proof there-

of. Admits the admiralty and maritime jurisdiction

of the United States and of this Honorable CoUrt,

but denies the remaining allegations of. [5.7] the

said Paragraph XIII therein referred to. , .

;

: . .

.
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II.

Answering Article II thereof, admits that on or

about February 28, 1931, at the Port of Tacoma,

Washington, libelant delivered to the Steamer

"JAMES GRIFFITHS", owned and operated by

this respondent as a common carrier of merchandise

for hire, a shipment of flour for transportation to

San Francisco, California, there to be delivered in

accordance with the terms and provisions of that

certain bill of lading attached to the second amended

libel as "Exhibit C", and denies any knowledge or

information sufficient to form a belief as to the

remaining allegations of said Article and demands

strict proof thereof.

III.

Answering Article III thereof, admits that said

shipment of flour was loaded on said Steamer

"JAMES GRIFFITHS" with the knowledge and

consent of the master and this respondent, pursuant

to said written bill of lading, and which said ves-

sel, with said flour on board, left Tacoma on or

about March 2, 1931, on the voyage described; ad-

mits that said vessel and this respondent delivered

only a part of said flour and that no part of the

reparation claimed has been paid; admits that a

part of said flour was damaged by sea water and

sold at Seattle and that this respondent retains

$101.20, being the proceeds of said sale, and denies

any knowledge or information sufficient to form a



Coastwise Steamship d Barge Co., et al. 41

belief as to the remaining allegations of said Article

and demands strict proof thereof.

IV.

Further answering, and as a separate defense,

this respondent and claimant, on information and

belief, alleges as [58] follows:

The bill of lading issued for the shipment of

flour referred to in the third cause of action of the

second amended libel contains, among others, the

following provisions:

**Sec. 1. * * * (b) No carrier or party in

possession of all or any of the property herein

described shall be liable for any loss thereof or

damage thereto * * * caused by the act of God
* * * ))

"Sec. 9(a). If all or any part of said prop-

erty is carried by water over any part of said

route, such water carriage shall be performed

subject to all the terms and provisions of, and

all the exemptions from liability contained in,

the Act of the Congress of the United States

approved on February 13, 1893, and entitled

*An act relating to the navigation of vessels,

etc.', and of other statutes of the United States

according carriers by water the protection of

limited liability, and to the conditions contained

in this bill of lading not inconsistent therewith

or with this section. * * * (c) If the owner

shall have exercised due diligence in making the

vessel in all respects seaworthy and properly
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manned, equipped and supplied, no such carrier

shall be liable for any loss or damage resulting

from the perils of the lakes, seas, or other

waters, or from latent defects in hull, machin-

ery or appurtenances whether existing prior to,

at the time of, or after sailing, or from col-

lision, stranding or other accidents of naviga-

tion, or from prolongation of the voy-

age. * * *."

Due diligence was exercised to make said vessel

in all respects seaworthy and properly manned,

equipped and supplied at the beginning of the voy-

age. Upon information and belief, any shortage

or damage sustained by the goods referred to in the

third cause of action of the second amended libel,

while in the custody of the owner and operator of

the vessel, was not caused or contributed to by any

fault or negligence on the part of the owner and

operator of the vessel or said vessel, but was the

result of causes excepted in said bill of lading. If

any of said shortage or damage was the result of

negligence of the ofi&cers or crew of said vessel or

other agents of the owner and operator of said [59]

vessel, such negligence consisted of faults or errors

in navigation or in the management of said vessel,

for which this respondent and claimant, as owner

and operator of said vessel, and said vessel are ex-

cused from liability under the terms and provisions

of the Act of Congress approved February 13, 1893,

entitled "An act relating to the navigation of ves-

sels, etc.", known as the Harter Act.
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V.

Further answering, and as a separate defense,

this respondent and claimant alleges as follows:

The bill of lading issued for the shipment refer-

red to in the third cause of action of the second

amended libel contains, among others, the following

provision:

*'Sec. 2 * * * (c). Any carrier or party

liable on account of loss of or damage to any

of said property shall have the full benefit of

any insurance that may have been effected

upon or on account of said property, so far as

this shall not avoid the policies or contracts of

insurance: Provided, That the carrier reim-

burse the claimant for the premiima paid

thereon. '

'

On information and belief, that libelant effected

insurance upon or on account of the goods referred

to in the third cause of action of the second

amended libel not avoided by this provision and

has been paid the full loss and damage alleged to

have been sustained, and that if this respondent or

said vessel be held liable it is entitled to claim the

benefit of said insurance if the amount of its

liability exceeds the premium paid thereon.

VI.

That all and singular the premises are true. [60]

WHEREFORE, respondent and claimant prays

that the second amended libel herein be dismissed
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and that this respondent and claimant recover its

costs and disbursements herein to be taxed.

BOOLE, BOGLE & GATES
Proctors for Respondent and Claimant, Coast-

wise Steamship and Barge Company, Inc.,

a corporation. [61]

INTERROGATORIES ADDRESSED TO LI-

BELANT TO BE ANSWERED BY ONE
OF ITS OFFICERS UNDER OATH.

INTERROGATORY No. 1

Is it claimed that the Steamer ''JAMES GRIF-
FITHS" was unseaworthy, improperly manned, im-

properly equipped or improperly supplied and, if

so, in what respect ?

INTERROGATORY No. 2

Is it claimed that the owner and operator of the

Steamer ''JAMES GRIFFITHS" failed to exer-

cise due diligence to make the Steamer "JAMES
GRIFFITHS" in all respects seaworthy, properly

manned, equipped and supplied and, if so, in what

respect I

INTERROGATORY No. 3

Is it claimed that this respondent was in any re-

spect negligent and, if so, in what respect ?

INTERROGATORY No. 4

Upon what ground or for what reason, if not

hereinabove stated, is it claimed that either the
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Steamer "JAMES GRIFFITHS" or this respond-

ent is liable?

INTERROGATORY No. 5

State whether or not the flour referred to in the

third cause of action of the second amended libel

was insured and, if so, by whom, and whether or not

anything has been received by the shipper or con-

signee or other person from the cargo underwriter

on said shipment, either as payment of insurance

or as advances, loans or otherwise and, if so, desig-

nate which and the amount thereof and to whom
paid, and if advances, loans or otherwise, state the

terms and conditions thereof, and if in writing at-

tach a copy.

INTERROGATORY No. 6

State whether or not the said insurance contains

any clause avoiding the same by reason of the bill

of lading containing the clause set forth under Sec-

tion 2 * * * (c), and if so set forth a copy of said

insurance policy.

INTERROGATORY No. 7

State the amount of the premium paid for said

insurance policy.

[Endorsed] : Filed Jun 10, 1933. [62]
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[Title of Court and Cause.]

ANSWER OP JAMES GRIFFITHS & SONS,
INCORPORATED, A CORPORATION, TO
THE THIRD CAUSE OF ACTION OF THE
SECOND AMENDED LIBEL

To the Honorable Judge of the District Court of

the United States for the Western District of

Washington, Northern Division

:

The answer of James Griffiths & Sons, Incorpo-

rated, herein designated as James Griffiths & Sons

Company, a corporation, to the third cause of action

of the second amended libel of Sperry Flour Com-
pany, a corporation, against this respondent in a

cause of action for shortage and damage to cargo,

civil and maritime, respectfully alleges:

I.

Answering Article I thereof, admits the allega-

tions of the said Paragraphs I, II, III, IV, V and

VI therein referred to, but denies any knowledge or

information sufficient to form a belief concerning

the allegations of the said Paragraph VIII therein

referred to and demands strict proof thereof.

Admits [63] the admiralty and maritime jurisdic-

tion of the United States and of this Honorable

Court, but denies the remaining allegations of the

said Paragraph XIII therein referred to.

II.

Answering Article II thereof, admits that on or

about February 28, 1931, at the Port of Tacoma,
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Washington, libelant delivered to the Steamer

''JAMES GRIFFITHS", as a common carrier of

merchandise for hire, a shipment of flour for trans-

portation to San Francisco, California, there to be

delivered in accordance with the terms and pro-

visions of that certain bill of lading attached to the

second amended libel as "Exhibit C"; denies that

the libelant delivered said flour to this respondent

for transportation and that this respondent agreed

to transport the same as therein alleged or at all,

and denies any knowledge or information sufficient

to form a belief concerning the remaining allega-

tions of said Article and demands strict proof

thereof.

III.

Answering Article III thereof, admits, that said

shipment of flour was loaded on said Steamer

''JAMES GRIFFITHS", pursuant to said written

bill of lading, which said vessel, with said flour on

board, left Tacoma on or about March 2, 1931, on

the voyage above described; admits that this re-

spondent did not deliver said flour in San Fran-

cisco, but denies that it was guilty of any failure or

neglect in not doing so, and alleges that it did not

receive said flour or undertake to make delivery

thereof and is in no manner responsible for the non-

delivery or short delivery thereof, and denies any

knowledge or information sufficient to form a belief

as to the remaining allegations of said Article and

demands strict proof thereof . [64]
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IV.

Further answering, and as a separate defense,

this respondent, on information and belief, alleges

as follows:

The bill of lading issued for the shipment of flour

referred to in the third cause of action of the sec-

ond amended libel contains among others the fol-

lowing provisions:

''Sec. 1. * * * (b) No carrier or party in

possession of all or any of the property herein

described shall be liable for any loss thereof

or damage thereto * * * caused by the act of

God* * *."

"Sec. 9(a). If all or any part of said prop-

erty is carried by water over any part of said

route, such water carriage shall be performed

subject to all the terms and provisions of, and

all the exemptions from liability contained in,

the Act of the Congress of the United States ap-

proved on February 13, 1893, and entitled 'An

act relating to the navigation of vessels, etc.^

and of other statutes of the United States ac-

cording carriers by water the protection of

limited liability, and to the conditions con-

tained in this bill of lading not inconsistent

therewith or with this section. * * * (c) If

the owner shall have exercised due diligence

in making the vessel in all respects seaworthy

and properly manned, equipped and supplied

no such carrier shall be liable for any loss of
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damage resulting from tlie perils of the lakes,

seas, or other waters, or from latent defects in

hull, machinery or appurtenances whether

existing prior to, at the time of, or after sail-

ing, or from collision, stranding or other acci-

dents of navigation, or from prolongation of

the voyage. * * * "

Due diligence was exercised to make said vessel in

all respects seaworthy and properly manned, equip-

ped and supplied at the beginning of the voyage.

Upon information and belief, any shortage or dam-

age sustained by the goods referred to in the third

cause of action of the second amended libel, while

in the custody of the owner and operator of the

vessel, or of this respondent, if it be held that it

was ever in custody thereof, was not caused or con-

tributed to by any fault or neglect on the part of

the owner or operator of the vessel, this respondent

or [65] said vessel, but was the result of causes

excepted in said bill of lading. If any of said short-

age or damage was the result of negligence of the

officers or crew of said vessel or other agents of the

owner or operator of said vessel or of this respond-

ent, such negligence consisted of faults or errors in

navigation or in the management of said vessel, for

which respondent and the owner and operator of

said vessel are excused from liability under the

terms and provisions of the Act of Congress ap-

proved February 13, 1893, entitled **An act relat-

ing to the navigation of vessels, etc.", known as

the Harter Act.
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V.

Further answering, and as a separate defense,

this respondent alleges, on information and belief,

as follows:

The bill of lading issued for the shipment refer-

red to in the third cause of action of the second

amended libel contains, among others, the follownig

provision

:

''Sec. 2 * * * (c). Any carrier or par-

ty liable on account of loss of or damage to any

of said property shall have the full benefit of

any insurance that may have been effected upon

or on account of said property, so far as this

shall not avoid the policies or contracts of in-

surance : Provided, That the carrier reimburse

the claimant for the premium paid thereon.'*

On information and belief, that libelant effected

insurance upon or on account of the goods referred

to in the third cause of action of the second amended

libel not avoided by this provision and has been

paid the full loss and damage alleged to have been

sustained and that if this respondent be held liable,

it is entitled to claim the benefit of said insurance

if the amount of its liability exceeds the joremiima

paid thereon. [66]

VI.

That all and singular the premises are true.

WHEREFORE, respondent prays that the second

amended libel herein be dismissed and that this re-

San
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spondent recover its costs and disbursements herein

to be taxed.

BOGLE, BOGLE & GATES
Proctors for Respondent, James Griffiths &

Sons, Incorporated, a corporation. [67]

INTERROGATORIES ADDRESSED TO LI-

BELANT TO BE ANSWERED BY ONE OF
ITS OFFICERS UNDER OATH.

INTERROGATORY No. 1

Is it claimed that the Steamer ''JAMES GRIF-
FITHS '

' was unseaworthy, improperly manned, im-

properly equipped or improperly supplied and, if

so, in what respect ?

INTERROGATORY No. 2

Is it claimed that this respondent was either the

owner or operator of the Steamer "JAMES GRIF-
FITHS" and, if so, is it claimed that this respond-

ent failed to exercise due diligence to make the

Steamer "JAMES GRIFFITHS" in all respects

seaworthy, properly manned, equipped and supplied

and, if so, in what respect ?

INTERROGATORY No. 3

Is it claimed that this respondent was in any

respect negligent and, if so, in what respect ?

INTERROGATORY No. 4

Upon what ground or for what reason, if not

hereinabove stated, is it claimed that this respond-

ent is liable ?
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INTERROGATORY No. 5

State whether or not the flour referred to in the

third cause of action of the second amended libel

was insured and, if so, by whom, and whether or not

anything has been received by the shipper or con-

signee or other person from the cargo underwriters

on said shipment, either as payment of insurance or

as advances, loans or otherwise and, if so, designate

which and the amount thereof and to whom paid,

and if advances, loans or otherwise, state the terms

and conditions thereof, and if in writing attach a

copy.

INTERROGATORY No. 6

State whether or not the said insurance contains

any clause avoiding the same by reason of the bill

of lading containing the clause set forth under Sec-

tion 2 * * * (c), and if so set forth a copy of

said insurance policy.

INTERROGATORY No. 7

State the amount of the premium paid for said

insurance policy.

[Endorsed] : Filed Jun 10, 1933 [68]

^mssm
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[Title of Court and Cause.]

ANSWER OF Mccormick steamship com-
pany, A CORPORATION, TO THE THIRD
CAUSE OF ACTION OF THE SECOND
AMENDED LIBEL.

To the Honorable Judge of the District Court of

the United States for the Western District of

Washington, Northern Division

:

The answer of McCormick Steamship Company,

a corporation, to the third cause of action of the

second amended libel of Sperry Flour Company, a

corporation, against this respondent in a cause of

action for shortage and damage to cargo, civil and

maritime, respectfully alleges

:

I.

Answering Article I thereof, admits the allega-

tions of the said Paragraphs I, II, III, IV, V and

VI therein referred to, but denies any knowledge

or information sufficient to form a belief concerning

the allegations of the said Paragraph VIII therein

referred to and demands strict proof thereof. Ad-

mits the admiralty and maritime jurisdiction of the

United States and [69] of this Honorable Court,

but denies the remaining allegations of the said

Paragraph XIII therein referred to.

II.

Answering Article II thereof, admits that on or

about February 28, 1931, at the Port of Tacoma,
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Washington, libelant delivered to the Steamer

*'JAMES GRIFFITHS", as a common carrier of

merchandise for hire, a shipment of flour for trans-

portation to San Francisco, California, there to be

delivered in accordance with the terms and pro-

visions of that certain bill of lading attached to the

second amended libel as "Exhibit C"; denies that

the libelant delivered said flour to this respondent

for transportation and that this respondent agreed

to transport the same as therein alleged or at all,

and denies any knowledge or information sufficient

to form a belief concerning the remaining allega-

tions of said Article and demands strict proof

thereof.

III.

Answering Article III thereof, admits that said

shipment of flour was loaded on said Steamer

**JAMES GRIFFITHS", pursuant to said writ-

ten bill of lading, which said vessel, with said flour

on board, left Tacoma on or about March 2, 1931,

on the voyage described; admits that this respond-

ent did not deliver said flour in San Francisco, but

denies that it was guilty of any failure or neglect

in not doing so, and alleges that it did not receive

said flour or undertake to make delivery thereof

and is in no manner responsible for the non-delivery

or short delivery thereof, and denies any knowledge

or information sufficient to form a belief as to the

remaining allegations of said Article and demands

strict proof thereof/
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IV.

Further answering, and as a separate defense,

this [70] respondent, on information and belief,

alleges as follows:

The bill of lading issued for the shipment of flour

referred to in the third cause of action of the sec-

ond amended libel contains among others the fol-

lowing provisions:

"Sec. 1. * * * (b) No carrier or party

in possession of all or any of the property

herein described shall be liable for any loss

thereof or damage thereto * * * caused by

the act of God * * *."

"Sec. 9(a). If all or any part of said prop-

erty is carried by water over any part of said

route, such water carriage shall be performed

subject to all the terms and provisions of, and

all the exemptions from liability contained in,

the Act of the Congress of the United States

approved on February 13, 1893, and entitled

*An act relating to the navigation of vessels,

etc.,' and of other statutes of the United States

according carriers by water the protection of

limited liability, and to the conditions contained

in this bill of lading not inconsistent therewith

or with this section. * * * (c) If the

owner shall have exercised due diligence in

making the vessel in all respects seaworthy and

properly manned, equipped and supplied, no

such carrier shall be liable for any loss or dam-
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age resulting from the perils of the lakes, seas,

or other waters, or from latent defects in hull,

machinery or appurtenances whether existing

prior to, at the time of, or after sailing, or

from collision, stranding or other accidents of

navigation, or from prolongation of the voy-

age. * * */'

Due diligence was exercised to make said vessel

in all respects seaworthy and properly manned,

equipped and supplied at the beginning of the voy-

age. Upon information and belief, any shortage or

damage sustained by the goods referred to in the

third cause of action of the second amended libel,

while in the custody of the owner and operator of

the vessel, or of this respondent, if it be held that

it was ever in custody thereof, was not caused or

contributed to by any fault or neglect on the part

of the owner or operator of the vessel, this respond-

ent or said vessel, but was the result of causes ex-

cepted in said bill of lading. If any of said short-

age or damage was the [71] result of negligence of

the officers or crew of said vessel or other agents of

the owner or operator of said vessel or of this re-

spondent, such negligence consisted of faults or er-

rors in navigation or in the management of said ves-

sel, for which respondent and the owner and operator

of said vessel are excused from liability under the

terms and provisions of the Act of Congress ap-

proved February 13, 1893, entitled "An act relating

to the navigation of vessels, etc.", known as the

Harter Act.
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V.

Further answering, and as a separate defense,

this respondent alleges, on information and belief,

as follows:

The bill of lading issued for the shipment refer-

red to in the third cause of action of the second

amended libel contains among others the following

provision

:

*'Sec. 2. * * * (c). Any carrier or par-

ty liable on account of loss of or damage to any

of said property shall have the full benefit of

any insurance that may have been effected upon

or on account of said property, so far as this

shall not avoid the policies or contracts of in-

surance: Provided, That the carrier reimburse

the claimant for the premium paid thereon."

On information and belief, that libelant effected

insurance upon or on account of the goods referred

to in the third cause of action of the second

amended libel not avoided by this provision and has

been paid the full loss and damage alleged to have

been sustained and that if this respondent be held

liable, it is entitled to claim the benefit of said in-

surance if the amount of its liability exceeds the

premium paid thereon.

VI.

That all and singular the premises are true. [72]

WHEREFORE, respondent prays that the sec-

ond amended libel herein be dismissed and that this
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respondent recover its costs and disbursements

herein to be taxed.

BOGLE, BOGLE & GATES
Proctors for Respondent, McCormick Steam-

ship Company, a Corporation. [73]

INTERROGATORIES ADDRESSED TO LI-

BELANT TO BE ANSWERED BY ONE OP
ITS OFFICERS UNDER OATH.

INTERROGATORY No. 1

Is it claimed that the Steamer "JAMES GRIF-
FITHS" was unseaworthy, improperly manned,

improperly equipped or improperly supplied and,

if so, in what respect ?

INTERROGATORY No. 2

Is it claimed that this respondent was either the

owner or operator of the Steamer ''JAMES GRIF-
FITHS" and, if so, is it claimed that this respond-

ent failed to exercise due diligence to make the

Steamer "JAMES GRIFFITHS" in all respects

seaworthy, properly manned, equipped and supplied

and, if so, in what respect ?

INTERROGATORY No. 3

Is it claimed that this respondent was in any re-

spect negligent and, if so, in what respect 1

INTERROGATORY No. 4

Upon what ground or for what reason, if not

hereinabove stated, is it claimed that this respond-

ent is liable ?
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INTERROGATORY No. 5

State whether or not the flour referred to in the

third cause of action of the second amended libel

was insured and, if so, by whom, and whether or

not anything has been received by the shipper or

consignee or other person from the cargo under-

writers on said shipment, either as payment of in-

surance or as advances, loans or otherwise and, if

so, designate which and the amount thereof and to

whom paid, and if advances, loans or otherwise,

state the terms and conditions thereof, and if in

writing attach a copy.

INTERROGATORY No. 6

State whether or not the said insurance contains

any clause avoiding the same by reason of the bill

of lading containing the clause set forth under Sec-

tion 2 * * * (c)y and if so set forth a copy

of said insurance policy.

INTERROGATORY No. 7

State the amount of the premium paid for said

insurance policy.

[Endorsed] : Filed Jun 10, 1933 [74]
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[Title of Court and Cause.]

LIBELANT'S ANSWERS TO INTERROGA-
TORIES ATTACHED TO THE ANSWER
OP RESPONDENT, COASTWISE STEAM-
SHIP AND BARGE COMPANY, INC.

INTERROGATORY No. 1

Is it claimed that the Steamer ''JAMES GRIF-
FITHS" was unseaworthy, improperly manned,

improperly equipped or improperly supplied and,

if so, in what respect?

ANSWER:

Libelant has no knowledge that the Steamer

*'JAMES GRIFFITHS" was in any respect sea-

worthy, that it was properly manned, or properly

equipped or properly supplied. The duty to prove

that the vessel was in all respects seaworthy, and

properly manned, equipped and supplied rests upon

respondent, and libelant insists that such proof be

presented in full. Libelant does, however, know
that said vessel was not properly manned, in that

the chief officer thereof was in fact incompetent and

unfit to act as such on said vessel, which was in this

respect unseaworthy. [75]

INTERROGATORY No. 2

Is it claimed that the owner and operator of the

Steamer "JAMES GRIFFITHS" failed to exer-

cise due diligence to make the Steamer "JAMES
GRIFFITHS" in all respects seaworthy, properly

^mmi
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manned, equipped and supplied and, if so, in what

respect ?

ANSWER:

Libelant has no knowledge that the owner and/or

operator of the steamer ''JAMES GRIFFITHS''
exercised due diligence to make said vessel in any

respect seaworthy, properly manned, equipped

and/or supplied. The duty to prove that the owner

exercised due diligence to make said vessel in all

respects seaworthy, and properly manned, equip-

ped and supplied, rests upon respondent, and libel-

ant insists that such proof be presented in full.

Libelant does, however, know that due diligence was

not exercised to man properly said vessel in selecting

and employing the chief officer thereof.

INTERROGATORY No. 3

Is it claimed that this respondent was in any

respect negligent, and, if so, in what respect?

ANSWER:

Said steamer and respondent were each negligent

in failing to deliver part of said shipment at all, and

in failing to provide a seaworthy vessel. The facts

as to the operation of said vessel and the care of

libelant's cargo aboard said vessel are, of course,

known to respondent and not to libelant.

INTERROGATORY No. 4

Upon what ground or for what reason, if not

hereinbefore stated, is it claimed that either the
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Steamer ''JAMES GRIFFITHS" or this resixmd-

ent is liable?

ANSWER:

Libelant claims that its goods were shipped in

good order and condition, and that part thereof,

for which reparation is claimed, was not delivered

to the consignee at all. Libelant, therefore, claims

that the burden is upon respondent, first, to prove

that the steamer "JAMES GRIFFITHS" was in

all [76] respects seaworthy and properly manned,

equipped and supplied, and second, to prove the

cause of loss, as one for which respondent is not

liable. Libelant cannot state, until respondent pre-

sents its proof of these two facts, what evidence,

if any, will be needed to rebut respondent's proof.

INTERROGATORY No. 5

State whether or not the flour referred to in the

third cause of action of the second amended libel

was insured and, if so, by whom, and whether or

not anything has been received by the shipper or

consignee or other person from the cargo under-

writer on said shipment, either as payment of in-

surance or as advances, loans or otherwise and, if

so, designate which and the amount thereof and to

whom paid, and if advances, loans or otherwise,

state the terms and conditions thereof, and if in

writing attach a copy.
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ANSWER:

Said flour was insured by the Sea Insurance

Company, Limited. Libelant has received from the

insurer, as a loan, the sum of $265.31. The loan

draft contained the following provision :
.

"BY ENDORSEMENT on the back hereof,

the payee of the above draft acknowledges

having received from CHUBB & SON, nian-

agers and/or general agents, the amount

thereof, as a loan, repayable only to the extent

of any net recovery the payee may make from

any vessel, carrier, bailee or others, upon or by

reason of any claim for loss of or damage to

the property described in the margin hereof, or

from any insurance e:ffected by the payee or by

any carrier, bailee, or others on said property,

and as security for such repayment, the payee

hereby pledges to the said managers and/or

general agents all such claims and any recovery

thereon."

INTERROGATORY No. 6

State whether or not the said insurance contains

any clause avoiding the same by reason of the bill

of lading containing the clause set forth under

Section 2 * * * (c), and if so set. forth a copy

of said insurance policy.

ANSWER-: ' '

"

The policy contains the following clause

:

*'and warranted by the assured free from any
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liability for merchandise in the possession of

any carrier or other bailee, who may be liable

for any loss or damage [77] thereto; and for

merchandise shipped under a Bill of Lading

containing a stipulation that the carrier may
have the benefit of any insurance thereon.*'

INTERROGATORY No. 7

State the amount of the premiimi paid for said

insurance policy.

ANSWER:

The premium for this particular shipment was

$2.68.

COSGROVE & TERHUNE
Proctors for Libelant.

[Endorsed] : Filed July 31, 1933 [78]

[Title of Court and Cause.]

LIBELANT'S ANSWERS TO INTERROGA-
TORIES ATTACHED TO THE ANSWER
OF RESPONDENT, McCORMICK STEAM-
SHIP COMPANY.

INTERROGATORY No. 1

Is it claimed that the Steamer ''JAMES GRIF-
FITHS" was unseaworthy, improperly manned,

improperly equipped or improperly supplied and,

if so, in what respect ?

^^^2
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ANSWER:

Libelant has no knowledge that the Steamer

"JAMES GRIFFITHS" was in any respect sea-

worthy, that it was properly manned, or properly

equipped or properly supplied. The duty to prove

that the vessel was in all respects seaworthy, and

properly manned, equipped and supplied rests upon

respondent, and libelant insists that such proof be

presented in full. Libelant does, however, know
that said vessel was not properly manned, in that

the chief officer thereof was in fact incompetent and

unfit to act as such on said vessel, which was in this

respect unseaworthy. [79]

INTERROGATORY No. 2

Is it claimed that this respondent was either the

owner or operator of the Steamer *'JAMES GRIF-
FITHS" and, if so, is it claimed that this respond-

ent failed to exercise due diligence to make the

Steamer ''JAMES GRIFFITHS" in all respects

seaworthy, properly manned, equipped and sup-

plied and, if so, in what respect ?

ANSWER:

Libelant does not know whether the McCormick

Steamship Company was the owner or operator of

the Steamer "JAMES GRIFFITHS". However,

it answers that the said McCormick Steamship

Company was a party to the contract of carriage.

Libelant has no knowledge that the owner and/or

operator of the steamer "JAMES GRIFFITHS"
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exercised due diligence to make said vessel in any

respect seaworthy, properly manned, equipped

and/or supplied. The duty to prove that the owner

exercised due diligence to make said vessel in all

respects seaworthy, and properly manned, equip-

ped and supplied, rests upon respondent, and libel-

ant insists that such proof be presented in full.

Libelant does, however, know that due diligence was

not exercised to man properly said vessel in selecting

and employing the chief officer thereof.

INTERROGATORY No. 3

Is it claimed that this respondent was in any

respect negligent, and, if so, in what respect?

ANSWER;

Said steamer and respondent were each negligent

in failing to deliver part of said shipment at all, and

in failing to provide a seaworthy vessel. The facts

as to the operation of said vessel and the care of

libelant's cargo aboard said vessel are, of course,

known to respondent and not to libelant.

INTERROGATORY No. 4

Upon what ground or for what reason, if not

hereinabove stated, is it claimed that either the

Steamer "JAMES GRIFFITHS" or this respond-

ent is liable?

ANSWER:

Libelant claims that its goods were shipped in

good or- [80] der and condition, and that part there-
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of, for which reparation is claimed, was not delivered

to the consignee at all. Libelant, therefore, claims

that the burden is upon respondent, first, to prove

that the steamer ''JAMES GRIFFITHS" was in

all respects seaworthy and properly manned,

equipped and supplied, and second, to prove the

cause of loss, as one for which respondent is not

liable. Libelant cannot state, until respondent pre-

sents its proof of these two facts, what evidence,

if any, will be needed to rebut respondent's proof.

INTERROGATORY No. 5

State whether or not the flour referred to in the

third cause of action of the second amended libel

was insured and, if so, by whom, and whether or

not anything has been received by the shipper or

consignee or other person from the cargo under-

writer on said shipment, either as payment of in-

surance or as advances, loans or otherwise and, if

so, designate which and the amount thereof and to

whom paid, and if advances, loans or otherwise,

state the terms and conditions thereof, and if in

writing attach a copy.

ANSWER:

Said flour was insured by The Sea Insurance

Company, Limited. Libelant has received from the

insurer, as a loan, the sum of $265.31. The loan

draft contained the following provision:

''BY ENDORSEMENT on the back hereof,

the payee of the above draft acknowledges



68 Sperry Flour Cotupany vs.

having received from CHUBB & SON, man-

agers and/or general agents, the amount

thereof, as a loan, repayable only to the extent

of any net recovery the payee may make from

any vessel, carrier, bailee or others, upon or by

reason of any claim for loss of or damage to

the property described in the margin hereof, or

from any insurance effected by the payee or by

any carrier, bailee, or others on said property,

and as security for such repayment, the payee

hereby pledges to the said managers and/or

general agents all such claims and any recovery

thereon."

INTERROGATORY No. 6

State whether or not the said insurance contains

any clause avoiding the same by reason of the bill

of lading containing the clause [81] set forth under

Section 2 * * * (c), and if so set forth a copy

of said insurance policy.

ANSWER:

The policy contains the following clause

:

'*and warranted by the assured free from anj'

liability for merchandise in the possession of

any carrier or other bailee, who may be liabk

for any loss or damage thereto; and for

merchandise shipped under a Bill of Lading

containing a stipulation that the carrier may
have the benefit of any insurance thereon."
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INTERROGATORY No. 7

State the amount of the premium paid for said

insurance policy.

ANSWER:

The premium for this particular shipment was

$2.68.

COSGROVE & TERHUNE
Proctors for Libelant.

[Endorsed] : Filed July 31, 1933 [82]

[Title of Court and Cause.]

LIBELANT'S ANSWERS TO INTERROGA-
TORIES ATTACHED TO THE ANSWER
OF RESPONDENT, JAMES GRIFFITHS
& SONS COMPANY, a corporation.

INTERROGATORY No. 1

Is it claimed that the Steamer "JAMES GRIF-

FITHS" was unseaworthy, improperly manned,

improperly equipped or improperly supplied and,

if so, in what respect?

ANSWER:

Libelant has no knowledge that the Steamer

**JAMES GRIFFITHS" was in any respect sea-

worthy, that it was properly manned, or properly

equipped or properly supplied. The duty to prove

that the vessel was in all respects seaworthy, and
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properly manned, equipped and supplied rests upon

respondent, and libelant insists that such proof be

presented in full. Libelant does, however, know
that said vessel was not properly manned, in that

the chief officer thereof was in fact incompetent and

unfit to act as such on said vessel, which was in this

respect unseaworthy. [83]

INTERROGATORY No. 2

Is it claimed that this respondent was either the

owner or operator of the Steamer ''JAMES GRIF-
FITHS" and, if so, is it claimed that this respond-

ent failed to exercise due diligence to make the

Steamer "JAMES GRIFFITHS" in all respects

seaworthy, properly manned, equipped and sup-

plied and, if so, in what respect ?

ANSWER:

Libelant does not know whether James Griffiths &
Sons Company was the owner or operator of the

Steamer "JAMES GRIFFITHS". However, it

answers that the said James Griffiths & Sons Com-

pany was a party to the contract of carriage.

Libelant has no knowledge that the owner and/or

operator of the steamer "JAMES GRIFFITHS"
exercised due diligence to make said vessel in any

respect seaworthy, properly manned, equipped

and/or supplied. The duty to prove that the owner

exercised due diligence to make said vessel in all

respects seaworthy, and properly manned, equip-

ped and supplied, rests upon respondent, and libel-

ant insists that such proof be presented in full.
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Libelant does, however, know that due diligence was

not exercised to man properly said vessel in selecting

and employing the chief officer thereof.

INTERROGATORY No. 3

Is it claimed that this respondent was in any

respect negligent, and, if so, in what respect f

ANSWER:

Said steamer and respondent were each negligejit

in failing to deliver part of said shipment at all, and

in failing to provide a seaworthy vessel. The facts

as to the operation of said vessel and th^ care of

libelant's cargo aboard said vessel are, of course,

known to respondent and not to libelant.

INTERROGATORY No. 4

Upon what ground or for what reason, if not

hereinabove stated, is it claimed that either the

Steamer "JAMES GRIFFITHS" or this respond-

ent is liable?

ANSWER:

Libelant claims that its goods were shipped in

good or- [84] der and condition, and that part there-

of, for which reparation is claimed, was not delivered

to the consignee at all. Libelant, therefore, claims

that the burden is upon respondent, first, to prove

that the steamer "JAMES GRIFFITHS" was in

all respects seaworthy and properly manned,

equipped and supplied, and second, to prove the

cause of loss, as one for which respondent is not
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liable. Libelant cannot state, until respondent pre-

sents its proof of these two facts, what evidence,

if any, will be needed to rebut respondent's proof.

INTERROGATORY No. 5

State whether or not the flour referred to in the

third cause of action of the second amended libel

was insured and, if so, by whom, and whether or

not anything has been received by the shipper or

consignee or other person from the cargo under-

writer on said shipment, either as payment of in-

surance or as advances, loans or otherwise and, if

so, designate which and the amount thereof and to

whom paid, and if advances, loans or otherwise,

state the terms and conditions thereof, and if in

writing attach a copy.

ANSWER:

Said flour was insured by The Sea Insurance

Company, Limited. Libelant has received from the

insurer, as a loan, the sum of $265.31. The loan

draft contained the following provision

:

^'BY ENDORSEMENT on the back hereof,

the payee of the above draft acknowledges

having received from CHUBB & SON, man-

agers and/or general agents, the amount

thereof, as a loan, repayable only to the extent

of any net recovery the payee may make from

any vessel, carrier, bailee or others, upon or by

reason of any claim for loss of or damage to

the property described in the margin hereof, or
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from any insurance effected by the payee or by

any carrier, bailee, or others on said property,

and as security for such repayment, the payee

hereby pledges to the said managers and/or

general agents all such claims and any recovery

thereon."

INTERROGATORY No. 6

State whether or not the said insurance contains

any clause avoiding the same by reason of the bill

of lading containing the clause [85] set forth under

Section 2 * * * (c), and if so set forth a copy

of said insurance policy.

ANSWER:

The policy contains the following clause :

"and warranted by the assured free from any

liability for merchandise in the possession of

any carrier or other bailee, who may be liable

for any loss or damage thereto; and for

merchandise shipped under a Bill of Lading

containing a stipulation that the carrier may
have the benefit of any insurance thereon."

INTERROGATORY No. 7

State the amount of the premium paid for said

insurance policy.
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ANSWER:

The premium for this particular shipment was

$2.68.

COSGEOVE & TERHUNE
Proctors for Libelant.

[Endorsed] : Filed July 31, 1933 [86]

[Title of Court and Cause.]

STIPULATION

IT IS STIPULATED that upon the stranding

of the vessel, "JAMES GRIFFITHS", damage

resulted to her hull, permitting the influx of sea-

water, causing damage and loss to the cargo de-

scribed in the third cause of action, which said dam-

aged and lost cargo being undelivered, resulted in

the shortage for which recovery is sought.

Dated this 30th day of July, 1934.

COSGROVE & TERHUNE
DERBY, SHARP, QUINBY & TWEEDT

Proctors for Libelant

BOGLE, BOGLE & GATES
Proctors for Respondents

[Endorsed] : Filed Aug. 6, 1934 [87]
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[Title of Court and Cause.]

STIPULATION RELATIVE TO CROSS LIBEL

IT IS HEREBY STIPULATED by and be-

tween the parties hereto that in event and if it is

finally determined, adjudged, and found herein that

Cross Libelant exercised due diligence to make said

steamer *'JAMES GRIFFITHS" in all respects

seaworthy and properly manned, equipped, and sup-

plied, before and at the commencement of said voy-

age, judgment shall be entered for cross Libelant

in the sum of Five Thousand Five Hundred Forty

Four Dollars and Eighty One Cents ($5,544.81), to-

gether with such interest thereon, if any, as may be

legally and properly decreed due; that both parties

hereto retain all rights of appeal from any judg-

ment entered herein on said issue of the exercise of

due diligence ; that the purpose and intention of this

stipulation is to limit the issues presented by the

Cross Libel and answer thereto to the single issue

of whether or not cross libelant exercised due dili-

gence to make said steamer ''JAMES GRIF-
FITHS" in all respects seaworthy and properly

manned, equipped and [88] supplied, before and

at the commencement of said voyage; that neither

party intends or does hereby make any admission

whatsoever with respect to said issue and both



76 Sperry Flour Company vs.

parties have and reserve all rights to produce and

introduce all proper evidence on said issue.

Dated: May 12, 1934.

BOGLE, BOGLE & GATES
Proctors for Cross Libelant.

COSGROVE & TERHUNE
Proctors for Cross Respondent.

[Endorsed]: Libelant's Exhibit No. 5 Adm.
Filed July 11, 1934 [89]

In the United States District Court for the Western

District of Washington, Northern Division

IN ADMIRALTY

No. 13098

COASTWISE STEAMSHIP AND BARGE COM-
PANY, INC., a corporation,

Cross Libelant,

vs.

SPERRY FLOUR COMPANY, a corporation,

Cross Respondent.

CROSS LIBEL FOR CONTRIBUTION IN
GENERAL AVERAGE, ETC.

To the Honorable Judge of the District Court of

the United States for the Western District of

Washington, Northern Division.

The cross libel of Coastwise Steamship and Barge

Company, Inc., a corporation, against Sperry
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Flour Company, a corporation, in an action for con-

tribution in general average, etc., civil and mari-

time, respectfully alleges

:

I.

That cross libelant, Coastwise Steamship and

Barge Company, Inc., is now and at all times herein

mentioned was a corporation organized and existing

under and by virtue of the laws of the State of

Washington.

II.

That cross respondent, Sperry Flour Company, a

corporation, is now and at all times herein men-

tioned was a corporation organized and existing

under' and by virtue of the laws of the State of

Delaware. J

III.

That the cross libelant is now and at all times

herein mentioned was the owner of the American

Steamer ''JAMES GRIFFITHS", [90] her en-

gines, boilers, tackle and furniture, and on and

between the 27th day of February, 1931, and the

2nd day of March, 1931, received on board said ves-

sel as a carrier for hire, at Tacoma and Seattle,'

certain cargo of the cross respondent, to-wit. Item

A, 3,014,880 pounds of bulk soft white wheat (ship-

per's weights, subject to correction) ; Item B, 3,000

sacks Millrun ; Item C, 650 sacks Bakers flour ; Item

D, 1,500,000 pounds bulk dark spring wheat (sub-

ject to correction), for delivery to California ports,
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which includes the cargo mentioned and described

in the third cause of action of the second amended

libel, all under written bills of lading providing re-

spectively as follows:

ITEM A

"If the owner and/or charterer of the vessel

on which said packages be laden shall have

exercised due diligence to make said vessel in

all respects seaworthy, properly manned, equip-

ped and supplied, it is hereby agreed that in

case of danger, damage, or disaster resulting

from fault or negligence of the pilot, master or

crew, in the navigation or management of the

vessel, or from latent or other defects, or

unseaworthiness of the vessel, whether existing

at time of shipment or at the beginning of the

voyage, but not discoverable by due diligence,

the consignees or owners of the cargo shall not

be exempted from liability from contribution

in General Average, or for any special and/or

salvage charges incurred, but with the Ship-

owner, shall contribute in General Average, and

shall pay such special and/or salvage charges,

as if such danger, damage or disaster had not

resulted from such fault, negligence, latent or

other defect or unseaworthineas. (General av-

erage and/or salvage charges payable according

to York-Antwerp Rules of 1890 and Antwerp

Rule of 1903, and as to matte];; not therein pro-

vided for, according to laws jm 1 usages of the
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Port of San Francisco and to be stated at San
Francisco. Salvage services rendered to the

goods by another vessel owned by or in the

service of the carrier shall be paid for as fully

as if such vessel were owned by strangers)."

ITEM B

*'If the owner and/or charterer of the vessel

on which said packages be laden shall have exer-

cised due diligence to make said vessel in all

respects seaworthy, properly manned, equipped

and supplied, it is hereby agreed that in case

of danger, damage [91] or disaster resulting

from fault or negligence of the pilot, master or

crew, in the navigation or management of the

vessel, or from latent or other defects, or un-

seaworthiness of the vessel, whether existing at

time of shipment or at the beginning of the

voyage, but not discoverable by due diligence,

the consignees or owners of the cargo shall not

be exempted from liability for contribution in

General Average, or for any special charges in-

curred, but with the Shipowner, shall contrib-

ute in General Average, and shall pay such spe-

cial charges, as if such danger, damage or dis-

aster had not resulted from such fault, negli-

gence, latent or other defect or unseaworthiness.

General Average payable according to York-

Antwerp Rules, 1890, and Antwerp Rule, 1903,

or as Carrier may elect."
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ITEM C

"General average shall be payable according

to the York-Antwerp Rules of 1924, Sections

1 to 15, inclusive, and Sections 17 to 22, inclu-

sive, and as to matters not covered thereby, ac-

cording to the laws and usages of the Port of

New York. If the ov/ners shall have exercised

due diligence to make the vessel in all respects

seaworthy and properly manned, equipped and

supplied, it is hereby agreed that in case of

danger, damage or disaster resulting from

faults or errors in navigation, or in the man-

agement of the vessel, or from any latent or

other defects in the vessel, her machinery or

appurtenances, or from unseaworthiness^

whether existing at the time of shipment or at

the beginning of the voyage (provided the lat-

ent or other defects or the unseaworthiness was

not discoverable by the exercise of due dili-

gence), the shippers, consignees and/or owners

of the cargo shall nevertheless pay salvage and

any special charges incurred in respect of the

cargo, and shall contribute with the shipowner

in General Average to the payment of any sac-

rifices, losses or expenses of a general average

nature that may be made or incurred for the

common benefit or to relieve the adventure

from any common peril."
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ITEM D

"If the owner and/or charterer of the vessel

ou which said packages be laden shall have ex-

ercised due diligence to make said vessel in all

respects seaworthy, properly manned, equipped

and supplied, it is hereby agreed that in case

of danger, damage or disaster resulting from

fault or negligence of the pilot, master or crew,

in the navigation or management of the vessel,

or from latent or other defects or unseaworthi-

ness of the vessel, whether existing at time of

shipment or at the beginning of the voyage, but

not discoverable by due diligence, the con-

signees or owners of the cargo shall not be ex-

empted from liability for contribution in Gen-

eral Average, or for any special and/or salvage

charges incurred, but with the Shipowner shall

contribute in [92] General Average and shall

pay such special and/or salvage charges, as if

such danger, damage or disaster had not re-

sulted from such fault, negligence, latent or

other defect or unseaworthiness. (General Av-

erage and/or salvage charges payable according

to York-Antwerp Rules of 1890 and Antwerp

Rule of 1903, and as to matters not therein pro-

vided for, according to laws and usages of the

port of San Francisco and to be stated at San

Francisco. Salvage services rendered to the

goods by another vessel owned by or in the

service of the carrier shall be paid for as fully

as if such vessel were owned by strangers)."
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IV.

That the cross libelant exercised due diligence to

make said vessel in all respects seaworthy, properly-

manned, equipped and supplied before the com-

mencement of said voyage. That after leaving on

said voyage, said vessel stranded on the morning of

March 3, 1931, near Race Rocks, B. C, causing

damage to said vessel and her cargo and requiring

the assistance of salvors to tow the vessel to a port

of refuge and thence to Seattle, where said cargo

of the cross respondent and other cargo was dis-

charged, resulting in general and particular aver-

age and special charges being incurred.

V.

That at the time o^ said discharge and for the pur-

pose of securing its said cargo, the cross respondent

entered into an average agreement, a true copy of

which is attached hereto, marked "Exhibit A", and

made a part hereof.

VI.

That pursuant to said average agreement and in

accordance with the terms and provisions thereof

^

the said W. T. Isted & Co., on July 15, 1931, pre-

pared a statement of general and particular average

and special charges, a true copy of which [93] is in

the possession of the cross respondent, wherein a

charge upon said cargo and against said cross re-

spondent in the amount of $15,592.30 was stated to

be due to cross libelant, which said sum with inter-
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est from March 3, 1931, is a proper charge against

cross respondent under the terms of said general

average agreement and the bills of lading pursuant

to which said cargo was carried, no part of which

has been paid except the amount of $9,603.47, and

against which cross respondent is entitled to a

credit for proceeds of damaged cargo sold in the

sum of $444.02, leaving a balance due and owing

thereon of $5,544.81, with interest at the legal rate

from March 3, 1931, no part of which has been paid

despite due demand for payment.

VII.

That all and singular the matters are true and

within the admiralty and maritime jurisdiction of

the United States and of this Honorable Court.

WHEREFOKE, cross libelant prays that process

in due form of law and according to the practice

of this Honorable Court in cases of admiralty and

maritime jurisdiction may issue against cross re-

spondent, Sperry Flour Company, a corporation, and

that it be required to appear and answer upon oath

all and singular the matters aforesaid; that this

court decree the payment by cross respondent to

cross libelant of the aforesaid amount, together with

interest thereon and costs of suit herein, and that

cross libelant may have such other and further relief
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in the premises as in law and in justice it may be

entitled to receive.

BOGLE, BOGLE & GATES
Proctors for Cross Libelant. [94]

[Endorsed] : Filed Jun 10, 1933 [97]

[Title of Court and Cause.]

ANSWER OF SPERRY FLOUR COMPANY,
A CORPORATION, TO CROSS LIBEL

To the Honorable Judge of the District Court

of the United States, for the Western District of

Washington, Northern Division

:

The answer of Sperry Flour Company, a corpo-

ration, to the cross libel herein, against this cross

respondent, in a cause of action for contribution in

general average, etc., civil and maritime, respect-

fully alleges:

I.

Answering Articles I, II and III, admits the alle-

gations thereof.

II.

Answering Article IV, cross respondent denies

that cross libelant, or anyone at all, exercised due

diligence, or any diligence, to make said vessel in

all or any respects seaworthy, properly manned,

equipped and/or supplied before the commencement
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of said voyage, or at all. Denies any knowledge or

information sufficient to form a belief as to the re-

maining allegations of said article and demands

strict proof thereof.

III.

Answering Article V, admits that on or about the

4th day of March, 1931, cross respondent entered

into said average agreement. [98]

IV.

Answering Article VI, admits that W. T. Isted

& Co. prepared a statement purporting to be a

statement of general and particular average and

special charges, a copy of which is in possession of

cross respondent, charging said cargo with $15,-

592.30; denies that said statement was prepared in

accordance with the terms and/or provisions of said

average agreement; denies that said sum of $15,-

592.30 with interest, or any sum whatever, is a

proper charge against cross respondent under the

terms of said general average agreement and/or the

bills of lading pursuant to which said carg:o was car-

ried, or otherwise, or at all; denies that cross re-

spondent has paid the sum of $9,603.47, and alleges

in this respect that cross respondent has paid the

sum of $9,915.54 to certain salvors, and that said

sum is included in said alleged charge of $15,592.20

;

admits that cross libelant retains the sum of $444.02,

with accrued interest thereon, representing the pro-

ceeds of damaged cargo; denies that there is a bal-
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ance of $5,544.81, with interest, or any sum what-

ever, due and/or owing from cross respondent to

cross libelant by reason of the premises, or at all;

admits that no part of said sum of $5,544.81 has

been paid, but denies that said sum or any sum
whatever is due cross libelant, by reason of the

premises, or at all.

V.

Answering Article VII, denies that all and singu-

lar or all or singular the matters are true except

as herein admitted, but admits the admiralty and

maritime jurisdiction of the United States and of

this Honorable Court.

VI.

And further answering unto said cross libel and

by way of A SEPARATE DEFENSE THERETO,
cross respondent alleges

:

On information and belief that cross libelant

failed, neg- [99] lected to and did not exercise due

diligence before or at the commencement of the

voyage referred to in the cross libel to make said

vessel ''JAMES GRIFFITHS", in all respects

seaworthy, properly manned, equipped and sup-

plied; that said vessel was, in fact, at the com-

mencement of the voyage, unseaworthy and was not

properly manned, equipped and supplied.

In this respect cross respondent alleges that cross

libelant failed and neglected to exercise due dili-

gence in selecting and employing the chief officer of
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said vessel, and that said chief officer was in fact

incompetent and unfit to act as such on said vessel

and, as a result thereof, said vessel was unseaworthy

and improperly manned ; that cross respondent is

informed and believes, and therefore alleges that

cross libelant failed and neglected to exercise due

diligence in other and further particulars, of which

cross respondent is not at present fully advised, to

make said vessel in all respects seaworthy, properly

manned, equipped and supplied, and that said ves-

sel was in other and further particulars, of which

cross respondent is not at present fully advised, un-

seaworthy and not properly manned, equipped and

supplied, and when so fully advised, will beg leave

to offer proof of said other and further particulars,

and to amend its answer herein to conform with

such facts.

If and insofar as any general and particular aver-

age and special charges were incurred as a result

of the stranding of said vessel, as alleged in the

cross libel, the same resulted and arose from the

said unseaworthy condition of said vessel and from

the failure and neglect of the owner of said vessel

to exercise due diligence to make said vessel in all

respects seaworthy, properly manned, equipped and

supplied. That by reason thereof, cross libelant is

not entitled to recover any contribution in general

average from cross respondent. [100]
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VII.

That all and singular the premises are true.

WHEREFORE, cross respondent prays that the

cross libel herein be dismissed, and that cross re-

spondent recover its costs and disbursements herein

to be taxed.

COSGROVE & TERHUNE
Proctors for Cross Respondent.

[Endorsed] : Filed Jul 31, 1933 [101]

[Title of Court and Cause.]

STIPULATION RE CROSS LIBEL.

IT IS STIPULATED that W. T. Isted & Co.

on July 15, 1931, prepared the Statement of General

and Particular Average and Special Charges refer-

red to in the Cross Libel, and that demand for pay-

ment of the amount shown due from cross respond-

ent was made on August 2, 1931.

Dated this 30th day of July, 1934.

BOGLE, BOGLE & GATES
Proctors for Cross-Libelant

COSGROVE & TERHUNE
DERBY, SHARP, QUINBY & TWEEDT

Proctors for Cross-Respondent.

[Endorsed] : Filed Aug 6 1934 [102]
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[Title of Court and Cause.]

TRIAL ON MERITS.

Now on this lltli day of July, 1934, this cause is

called for trial on merits with both sides ready.

Messrs. Lloyd M. Tweedt and Howard G. Cosgrove

appear for the libelant. Messrs. Lawrence Bogle

and Edward G. Dobrin appear for the respondents.

Witnesses for the libelant are sworn and examined

as follows: Stanley Griffiths. The libelant's ex-

hibits numbered 1 to 7, inclusive, are admitted in

evidence. The deposition of E. B. Smith on behalf

of the libelant is ordered published, and is read

into the record, at the conclusion of which the libel-

ant rests. Witnesses for the respondents are sworn

and examined as follows: Stanley Griffiths, Arthur

Wuthenow, J. Howard Payne, and Capt. Julius

Johansen. The respondents' exhibits numbered A-1

to A-11, eleven letters, are admitted in evidence,

The libelant requests that during the testimony of

Captain Johansen the members of the crew on the

vessel, on the date of the voyage in question, who

are witnesses in this cause, be excluded from the

court room. It is so ordered, with the exception of

two who are allowed to remain. At 12 o'clock noon

recess is taken to 2 P.M. at which time court is

again in session. The respondents ask and are

granted leave to call certain witnesses out of order.

Frank W. Charlton takes the stand. The respond-

ents offer in evidence Mate's License of K. A. Mor-

tensen and the same is admitted as Exhibit B and



90 Sperry Flour Company vs.

read into the record and withdrawn. Witnesses for

the respondents are sworn and examined as fol-

lows: Guy Kongsle, Stephen J. Skocolic, Capt.

Julius Johansen resumes the stand. Additional re-

spondents' exhibits numbered C and D are admit-

ted in evidence. Substitution of photostatic copies

is allowed of Exhibit D. The libelant's exhibits

numbered 8 to 12, inclusive, are admitted in evi-

dence. At 3 :30 P.M. the court declares a ten minute

recess pursuant to which court is again in ses-

sion with Capt. Johansen again on the stand. Wit-

nesses for the respondents are sworn and [103]

examined as follows: Albert A. Kroon, Lester C.

Himes, John Anderson, Krestin A. Mortenson. The

respondents' exhibits numbered A-1 to E-8, inclu-

sive are admitted in evidence. Exhibits numbered

E-9 and E-10 are each denied. The respondents'

exhibits numbered F and G are admitted in evi-

dence. At 4:35 P.M. court is adjourned to 10 A.M.

tomorrow.

Journal No. 22.

Page 273

[Title of Court and Cause.]

TRIAL RESUMED.

Now on this 12th day of July, 1934, trial of this

cause is resumed and all i^arties are present. The

respondents ask and are granted leave to call Wit-

ness James R. Meston out of order, and the witness

takes the stand. Witnesses for the respondents are
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sworn and examined as follows : Capt. Julius Johan-

sen, recalled, Krestin A. Mortenson, recalled, Br.

Clias. Edwards Watts, E. H. Storm. The respond-

ents' exhibits numbered H7, I-l, 1-2, 1-3, 1^4, and

1-5, are admitted in evidence. Exhibits numbered

E 11 and E 12 are denied. Exhibit E-9 is now re-

offered and denied. The respondents rest, at which

time recess is taken to 2 P.M. At 2 P.M. court is

again in session and the trial of the above cause is

resumed with all parties present. Mr. Dobrin now

asks and is granted leave to reopen the cause for

the offering of two additional exhibits as follows:

J, original average agreement on cross libel, which

is admitted and K, annual report U. S. Shipping

Board, June 30, 1932, which is admitted. The re-

spondents rest. The libelant's rebuttal witnesses are

as follows: Krestin A. Mortensen, and Stanley

Griffiths. Both sides rest and at the suggestion

of the Court and agreement between counsel argu-

ment is to be heard tomorrow morning at 10 A.M.

Journal No. 22,

Page 274. [104]

[Title of Court and Cause.]

TRIAL RESUMED

Now on this 13th day of July, 1934, trial of this

cause having been concluded yesterday, argument

is now commenced, all parties being present. Open-

ing argument is made by Mr. Tweedt, for libelant,
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followed by Mr. Dobrin for the respondent. Rebut-

tal is made by Mr. Tweedt, and at the conclusion

of the argument the cause is taken under advise-

ment by the Court.

Journal No. 22

Page 276. [105]

[Title of Court and Cause.]

DECISION OF COURT, October 15, 1934

Derby, Sharp, Quinby & Tweedt,

Cosgrove & Terhune,

For Libelant.

Bogle, Bogle & Gates,

For Respondent.

NETERER, District Judge:

From consideration of all of the evidence in the

case, I am persuaded that the captain of the

"JAMES GRIFFITHS" exercised all due and rea-

sonable care within the provisions of the law in

supplying the place of the seaman who found he

could not sail at the time that the vessel was ready

to debark. He [106] applied immediately to the Sea

Service Bureau which had for many years been

the agency through which many seamen were em-

ployed, and whose competency and proficiency had

been examined into prior to that time, and they

furnished the seaman Mortensen who was at the

wheel at the time. At the time of his employment
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there was nothing about the seaman that challenged

the attention of any one, and he was engaged. When
the captain met him he directed him to his post,

found him to be in every way proficient, so far as

outwards acts were concerned, and when he left him

at his post shortly prior to the stranding there was

nothing to indicate anything that tvas out of the

ordinary with the seaman. This seaman was duly

licensed with the proper board, had followed the

sea for a number of j^ears, and while this was the

first trip in which he acted as chief officer, but that

of itself is no evidence against his competency, be-

cause every seaman must have a first voyage. Not

only does the testimony show that the Sea Service

Bureau had examined into the man's competency

and was familiar with his service record prior to

that time and knew of his competency, but the re-

spondent produced many witnesses that the seaman

was competent, was regular in his habits and con-

duct and reliable, and from all of the evidence pre-

sented, the court must find that with all of these

witnesses as to the man's efficiency, if the captain

of the "JAMES GRIFFITHS" had made these in-

vestigations himself [107] and had time to do, so and

ascertained what these witnesses did know, it cer-

tainly would not be said that he did not exercise

reasonable care; so when he accepted the advice of

the Sea Service Bureau, based upon the examina-

tion made by it prior to that time as to-Moj'tensen's

efficiency, and the evidence of the other witnesses

who testified as to his competency, based upon the
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evidence in this case, any other conclusion, it seems

to me, would be entirely arbitrary and not in ac-

cord with the intent of the expressed provisions of

the law.

You may prepare your proposed findings, Mr.

Dpbrin, serve them upon Mr. Cosgrove, and pre-

sent them to the court.

[Endorsed] : Filed Oct 30, 1934 [108]

[Title of Court and Cause.]

STIPULATION FOR WITHDRAWAL OF
EXHIBITS

IT IS STIPULATED that whereas Kreston A.

Mortensen is in immediate need of his A. B. certifi-

cate and lifeboat certificate, being respectively re-

spondents' Exhibits *'F" and "C", that an order

be entered permitting their withdrawal and the

substitution in lieu thereof of photostatic copies.

Dated at Seattle, Washington, this 4th day of

September, 1934.

DERBY, SHARP, QUIMBY & TWEEDT
COSGROVE & TERHUNE

Proctors for Libelant

BOGLE, BOGLE & GATES
Proctors for Claimant and Respondents

[Endorsed] : Filed Sep 4, 1934 [109]
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[Title of Court and Cause.]

ORDER ON WITHDRAWAL OF EXHIBITS

IT IS ORDERED that respondents' Exhibits

**F" and ''G" may be withdrawn and photostatic

copies taken and filed herein in lieu of the originals.

Done in open court this 4th day of September,

1934.

JOHN C. BOWEN
District Judge

Approved

:

COSGROVE & TERHUNE
Proctors for Libelant

BOGLE, BOGLE & GATES
Proctors for Respondents

[Endorsed] : Filed Sep 4, 1934 [110]

[Title of Court and Cause.]

EXCERPT FROM DOCKET ENTRIES

Sept. 5, 1934, Filed Photostat copies of Respond-

ents' Exhibits F & G.

[Ill]
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[Title of Court and Cause.]

LIBELANT'S PROPOSED AMENDMENTS
AND OBJECTIONS TO RESPONDENTS'
PROPOSED FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

Libelant proposes the following amendments and

makes the following objections to the Findings of

Fact and Conclusions of Law proposed herein by

the respondents.

FINDINGS OF FACT

I.

Strike out from Finding IV, Page 3, Line 16, the

following

:

"and the respondent McCormick Steamship

Company, a corporation."

II.

Add to Finding VII, Page 3, Line 28, following

the word "flour", the following:

"in good order and condition."

a. Add to said Finding, following the word

"California", Line 29, the following:

"and said steamer and said Coastwise Steam-

ship and Barge Company and the McCormick

Steamship Company received said shipment

and agreed to transport said shipment." [112]
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III.

Strike out from Finding VIII, Page 4, Line 22,

the following:

*'and said steamer was in fact before and at

the conmiencement of said voyage in all re-

spects seaworthy and properly manned, equip-

ped and supplied for the contemplated voyage",

or in the alternative change said statement to read

as follows:

"and said steamer was in fact before and at

the commencement of said voyage in all re-

spects seaworthy and properly manned, equip-

ped and supplied for the contemplated voyage

except that said steamer was in fact unsea-

worthy in that the chief officer of said steamer

was in fact before and at the commencement of

said voyage incompetent."

IV.

Amend Finding IX, Page 4, Line 27, by chang-

ing "3:30 a. m." to "1:36 a. m."

Strike out in said Finding, Page 5, Line 3, the

following

:

"the same resulting from faults or errors in

navigation by said chief officer",

or in the alternative, change said statement to read

as follows:

"the same resulting from the incompetency of

said chief officer."
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V.

Strike out all of Finding X, Page 5, Line 6, )to

and including Page 7, Line 12, on the ground that

said proposed Finding is a statement of evidence

and not a finding of ultimate facts, or in the alter-

native strike out from said Finding the following

statements

:

a. Page 5, Line 32, "receiving on discharge

from said vessels certificates of discharge show-

ing character, ability and seamanship very

good."

b. Page 6, Line 10, "receiving on discharge

from said vessels certificates of discharge show-

ing character, ability and seamanship very

good; that said K. A. Mortensen left each and

every vessel on which he was employed with a

good record and recommendation." [113]

c. Page 6, Line 18, "competent and qualified

officer", and substitute therefor "second of-

ficer stating that he was a good man with

Coastwise experience and a winch driver."

d. Page 6, Line 20, "was known to be com-

petent, reliable and regular in his habits and

conduct, and efficient as an officer and seaman."

e. Add to Page 6, Line 23, following the word

"bureau", the following:

"as a second mate".

f . Strike out from Page 6, Line 27, the fol-

lowing :

"and was found by the master to be in every

way proficient."
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g. Strike out from Page 7, Line 11, the fol-

lowing:

"and he was at the time of said appointment

and thereafter a qualified and competent man
to act as chief officer.",

or in the alternative substitute for said statement

the following:

"and he was at the time of said employment

and thereafter incompetent to act as a chief

officer."

VI.

Strike out from Finding XI, Page 7, Line 27,

the following:

"On March 4, 1931", and substitute "on

March 18, 1931".

CONCLUSIONS OF LAW
I.

Strike out from Conclusion II, Page 8, Line 16,

the following: "from March 4, 1931" and substi-

tute therefor "from August 2nd, 1931".

Respectfully submitted,

COSGROVE & TERHUNE
Proctors for Libelant.

Presented and denied:

NETERER, Judge.

Dated : November 15, 1934.

[Endorsed]: Filed Nov. 28, 1934. [114]
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[Title of Court and Cause.]

NOTICE OF PRESENTATION OF FINDINGS
OF FACT AND CONCLUSIONS OF LAW.

To SPERRY FLOUR COMPANY, a corporation,

Libelant and Cross Respondent, and to its

proctors, DERBY, SHARP, QUINBY &
TWEEDT and COSGRAVE & TERHUNE.

YOU AND EACH OF YOU WILL PLEASE
TAKE NOTICE that the FINDINGS OF FACT
and Conclusions of Law in the above entitled cause

will be presented to the Hon. Jeremiah Neterer,.

Judge of the above entitled court, at his courtroom

at Seattle, Washington, on Monday, November 19,

1934, at 10:00 o'clock A. M., or as soon thereafter

as the matter may be heard.

BOGLE, BOGLE & GATES
Proctors for Claimant, Respondents and

Cross Libelant.

[Endorsed] : Filed Nov. 14, 1934. [115]

[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

This cause heretofore, on July 11, 1934, and sub-

sequent days, came on for trial before the under-

signed Judge of the above entitled Court sitting in

admiralty on the issues presented by the third

cause of action of the second amended libel and
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answers thereto, and on the issues presented by the

cross libel and answer thereto, the libelant and

cross respondent Sperry Flour Company, a corpor-

ation, being represented by its proctor, Lloyd M.

Tweedt, Esquire, of the firm of Derby, Sharp,

Quinby & Tweedt, and Howard G. Cosgrove, [116]

Esquire, of the firm of Cosgrove & Terhune, and

the respondent steamer JAMES GRIFFITHS, re-

spondent, claimant and cross libelant Coastwise

Steamship and Barge Company, Inc., a corporation,

respondent James Griffiths & Sons Company, a

corporation, respondent McCormick Steamship

Company, a corporation, being represented by their

proctors Lawrence Bogle, Esquire, and Edward G.

Dobrin, Esquire, of the firm of Bogle, Bogle &
Gates, and witnesses for the parties having been

sworn and having testified in open court and by

deposition, and exhibits having been offered and

admitted in evidence and stipulations as to various

facts and matters having been filed and the court

having considered all thereof and after argument,

both oral and written, having rendered its opinion

on October 15, 1934 filed herein on October 30, 1934,

and by this reference made a part hereof, makes

the following

—

FINDINGS OF FACT

I.

That the libelant and cross respondent Sperry

Flour Company is now and at all times herein men-

tioned was a corporation organized and existing un-
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der and by virtue of the laws of the State of Dela-

ware.

II.

That the respondent steamer JAMES GRIF-
FITHS is now and at all times herein mentioned

was a vessel of about 3,545 tons gross register and

was at the time of the institution of this action

within the waters of the above named district and

within the jurisdiction of this court.

III.

That the respondent, claimant and cross libelant^

Coastwise Steamship and Barge Company, Inc., is

now and at all times herein mentioned was a cor-

poration organized and existing under and by vir-

tue of the laws of the State of Washington. [117]

IV.

That the respondent James Griffiths & Sons Com-

pany is now and at all times herein mentioned was

a corporation organized and existing under and by

virtue of the laws of the State of Delaware.

V.

That the respondent McCormick Steamship Com-

pany is now and at all times herein mentioned was a

corporation organized and existing under and by

virtue of the laws of one of the states of the United

States.
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VI.

That the respondent, claimant and cross libelant,

Coastwise Steamship and Barge Company, Inc., a

corporation, is now and at all times herein men-

tioned was the owner of the said steamer JAMES
GRIFFITHS operating the same as a common
carrier of merchandise for hire; that the respond-

ent James Griffiths & Sons Company, a corporation,

and the respondent McCormick Steamship Com-

pany, a corporation, at various times acted as agents

for the respondent, claimant and cross libelant

Coastwise Steamship and Barge Company, Inc., a

corporation, in the operation of said steamer, but

were not otherwise interested in said steamer or a

party to the operation thereof or the transporta-

tion of the flour of the libelant and cross respond-

ent Sperry Flour Company, a corporation, herein-

after referred to, or the contract for said transpor-

tation.

VII.

That on or about February 28, 1931 at the port

of Tacoma, Washington, libelant and cross respond-

ent Sperry Flour Company, a corporation, deliver-

ed to the said steamer JAMES GRIFFITHS, 650

sacks of bakers flour in good order and condition

for transportation to San Francisco, California,

under and pursuant to the terms of the bill of

lading received in evidence as Libelant's Exhibit 6,

which is by this refer- [118] ence made a part

hereof as fully as though set forth herein at length

;
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that said bill of lading contained among other

clauses, the following

:

"Sec. 9(a). If all or any part of said prop-

erty is carried by water over any part of

said route, such water carriage shall be per-

formed subject to all the terms and provisions

of, and all the exemptions from liability con-

tained in the Act of the Congress of the United

States approved on February 13, 1893, and en-

titled 'An Act relating to the navigation of

vessels, etc.', and of other statutes of the United

States according carriers by water the protec-

tion of limited liability, and to the conditions

contained in this bill of lading not inconsistent

therewith or with this section. * * * (c) If the

owner shall have exercised due diligence in

making the vessel in all respects seaworthy and

properly manned, equipped, and supplied, no

such carrier shall be liable for any loss or dam-

age resulting from the perils of the lakes, seas,

or other waters, or from latent defects in hull,

machinery, or appurtenances w^hether existing

prior to, at the time of, or after sailing, or

from collision, stranding or other accidents of

navigation, or from prolonsration of the voy-

age. * * * ".

VIII.

That said steamer with said flour and other cargo

on board sailed from the port of Tacoma on March

2, 1931, bound for San Francisco, California, and

the respondent, claimant and cross libelant Coast-
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wise Steamship and Barge Company, Inc., a cor-

poration, before and at the commencement of said

voyage, exercised due diligence to make said steam-

er in all respects seaworthy and properly manned,

equipped, and supplied for the contemplated voyage,

and said steamer was in fact before and at the com-

mencement of said voyage in all respects seaworthy

and properly manned, equipped, and supplied for

the contemplated voyage.

IX.

That while on the course of said voyage and at

about 1 :36 A. M. on March 3, 1931 the said steamer

went aground and stranded on Rosedale Reef, Brit-

ish Columbia, damaging her hull, permitting the

influx of sea water and causing damage and loss to

said flour in the [119] amount of $239.98. That

said steamer went aground and stranded during the

watch of K. A. Mortensen, chief officer of said

steamer, the same resulting from faults or errors

in navigation by said chief officer.

X.

That shortly prior to the sailing of said steamer

from the port of Tacoma the master of said steamer

was required to obtain a new chief officer to replace

the then chief officer who was unable to sail; that

said master being authorized for and on behalf of

the respondent, claimant and cross libelant. Coast-

wise Steamship and Barge Company, Inc., a cor-

poration, to fill such vacancy, applied to the Sea
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Service Bureau at Seattle, Washington, for that

purpose; that the Sea Service Bureau at Seattle

was then and prior thereto one of the several bur-

eaus of like kind located in the larger seaports of

the country, created by the United States Shipping

Board in 1917^ and since operated thereby, for the

purpose of supplying competent officers and seamen

to vessels operated by the United States Shipping

Board and private shipping companies, which said

Sea Service Bureau was and is widely used at the

port of Seattle and elsewhere by private shipping

companies and was the only public place or office

maintained in this district where such officers and

seamen could be obtained. That said K. A. Mort-

ensen at said time was 38 years of age and had

been going to sea for 22 years, having been born in

Denmark and becoming a naturalized citizen in

1921; that in 1926 said K. A. Mortensen received a

license as second mate issued by the United States

Steamboat Inspection Service; that prior and sub-

sequent to receiving said license as second mate,

said K. A. Mortensen held a certificate of service

of able seaman and certificate of efficiency to life-

boatman issued by the United States Steamboat In-

spection Service and during said period prior to

obtaining said license as second mate had a varied

and long experience as a seaman on board a large

number of steam vessels, [120] and during said

period in 1918 served the United States as an offi-

cer and instructor in seamanship. That on May 3,

1929 said K. A. Mortensen received a license as
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chief mate of steam vessels of any gross tons, upon

the waters of any ocean, issued by the United

States Steamboat Inspection Service, which said

license was in full force and effect on his employ-

ment as chief officer on said steamer JAMES
G-RIFFITHS. That from and after receiving said

license said K. A. Mortensen had a varied experi-

ence on board steam vessels as an officer, that

said K. A. Mortensen left each and every vessel on

which he was employed with a good record and re-

commendations ; that during a period of several

years said K. A. Mortensen and his service record

were well and favorably known to the Sea Service

Bureau at Seattle, and said Sea Service Bureau

recommended him to the master of the steamer

JAMES GRIFFITHS as a competent and qual-

ified officer out of a list of several qualified men;

that said K. A. Mortensen had been a resident of

the City of Seattle for several years and was

known to be competent, reliable and regular in his

habits and conduct, and efficient as an officer and

seaman. That upon the recommendation of the

Sea Service Bureau the master employed said K. A.

Mortensen as chief officer of said steamer JAMES
GRIFFITHS, and upon his joining the steamer

directed him to his duties and assigned to him the

12 :00 to 4 :00 watch ; that prior to sailing said K. A.

Mortensen performed the duties assigned to him in

a seamanlike manner, and was found by the master

to be in every way proficient; that upon coming on

watch at or about 12:00 o'clock A. M. on March 2,
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1931, he received instructions from the master as

to the navigation of the vessel and at that time and

shortly prior to the collision v^hen the master again

talked [121] with him on the bridge, he ai3peared

to be active and in good health and well able to

carry out his duties and the instructions given to

him, and there was not then or at any prior period

anything about said K. A. Mortensen to indicate

that there was anything out of the ordinary about

him; that by reason of his failure thereafter to

obey the instructions of the master to call him

when within two miles of the light on Rosedale

Reef and to properly navigate the steamer it went

aground on said Rosedale Reef and stranded. That

all due and reasonable care and diligence was ex-

ercised in the employment of said K. A, Mortensen

as chief officer of the steamer JAMES GRIF-
FITHS, and he was at the time of said employ-

ment and thereafter a quilified and competent man
to act as chief officer.

XI.

That by stipulation between the libelant and

cross respondent, Sperry Flour Company, a cor-

poration, and the respondent, claimant and cross

libelant, Coastwise Steamship and Barge Company,

Inc., a corporation, it was agreed that if as herein

found the respondent, claimant and cross libelant

Coastwise Steamship and Barge Company, Inc., a

corporation, exercised due diligence to make said

steamer in all respects seaworthy and properly
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manned, equipped and supplied before and at the

commencement of said voyage, recovery should be

had by Coastwise Steamship and Barge Company,

Inc., a corporation, for general average . contribu-

tion on the cross libel against the libelant and cross

respondent Sperry Flour Company, a corpora,tion,

in the sum of $5,544.81 ; that the remainder of the

flour not lost or damaged was delivered to the libel-

ant and cross respondent Sperry Flour Company, a

corporation, on March 18, 1931.

Done in open court this 28 day of November,

1934.

JEREMIAH NETERER
District Judge.

[122]

From the foregoing Findings of Fact the Court

makes the following

—

CONCLUSIONS OF LAW
I.

That the second amended libel of the libelant

Sperry Flour Company, a corporation, should be

dismissed with prejudice and with costs to be taxed

in favor of the respondent and claimant Coastwise

Steamship and Barge Company, Inc., a corpora-

tion, respondent James Griffiths & Sons Company,

a corporation, and respondent McCormick Steam-

ship Company, a corporation.
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II.

That the cross libelant Coastwise Steamship and

Barge Company, Inc., a corporation, should have

and recover on its cross libel of and from the cross

respondent Sperry Flour Company, a corporation,

the sum of $5,544.81 with interest thereon at six per

cent per annum from Aug. 2, 1931, together with

costs of the cross libelant Coastwise Steamship &
Barge Company, Inc., a corporation, herein to be

taxed.

III.

That said decree should provide for the manner

of execution thereon against the American Surety

Company of New York, the stipulator on the stip-

ulations for costs and security of the libelant and

cross respondent Sperry Flour Company, a cor-

poration.

Done in open court this 28 day of November,

1934.

JEREMIAH NETERER
District Judge.

Copy received Nov. 13, 1934

COSGROVE & TERHUNE
Attys, for Libelant.

[Endorsed]: Lodged Nov. 14, 1934.

[Endorsed] : Filed Nov. 28, 1934. [123]
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[Title of Court and Cause.]

EXCEPTIONS TO FINDINGS OF FACT
AND CONCLUSIONS OF LAW

Libelant and cross-respondent, Sperry Flour

Company, a corporation, excepts to the Findings

of Fact and Conclusions of Law as follows:

1.

Excepts to Finding VI in so far as it is found

that respondent McCormick Steamship Company
was a mere agent and not a principal to the con-

tract of carriage on the ground that [124] said

finding is not supported by the evidence and is in

fact contrary to the evidence and to the law.

II.

Excepts to Finding VIII in so far as it is found

that respondent Coastwise Steamship and Barge

Company, Inc., or anyone else, "before and at the

commencement of said voyage, exercised due dili-

gence to make said steamer in all respects sea-

worthy and properly manned, equipped and sup-

plied for the contemplated voyage, and said steam-

er was in fact before and at the commencement of

said voyage in all respects seaworthy and properly

manned, equipped and supplied for the contem-

plated voyage", on the ground that said finding is

not supported by the evidence and is in fact con-

trary to the evidence and to the law.



112 Sperry Flour Company vs.

III.

Excepts to Finding X on the ground that said

finding is a mere statement of evidence and not a

finding of ultimate facts; on the further ground

that said finding is not supported by the evidence

and is in fact contrary to the evidence and to the

law.

IV.

Excepts to the failure of the Covirt to find, in ac-

cordance with the evidence and the law, that due

diligence was not exercised before and at the com-

mencement of the said voyage to make said steamer

in all respects seaworthy and properly manned,

equipped and supplied for the contemplated voyage.

V.

Excepts to the failure of the Court to find, in ac-

cordance with the evidence and the law, that said

steamer was not, before and at the commencement

of said voyage, in all respects seaworthy, properly

manned, equipped and supplied for the contem-

plated voyage. [125]

VI.

Excepts to the failure of the Court to find, in ac-

cordance with the evidence and the law, that due

diligence was not exercised, before and at the com-

mencement of said voyage, in selecting and employ-

ing Kresten A. Mortensen as chief officer of said

steamer for the contemplated voyage.
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VII.

Excepts to the failure of the Court to find, in ac-

cordance with the evidence and the law, that said

Kresten A. Mortensen was in fact, before and at

the commencement of said voyage, incompetent to

act as chief officer of said vessel.

VIII.

Excepts to the Conclusions of Law on the ground

that each and all of said conclusions are contrary

to the evidence and the law.

IX.

Excepts to the failure of the Court to make a

conclusion of law, in accordance with the evidence

and the law, that libelant is entitled to a decree

against respondents for the amount of its damages,

interest and costs.

X.

Excepts to the failure of the Court to make a

conclusion of law, in accordance with the evidence

and the law, that libelant and cross-respondent is

entitled to a decree dismissing the cross-libel of

Coastwise Steamship and Barge Company, Inc.,

with prejudice and costs to cross-respondent and

libelant.

COSGROVE & TERHUNE
DERBY, SHARP, QUINBY & TWEEDT.

Proctors for Libelant and Cross-Respondent,

Sperry Flour Company, a corporation.

[126]
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The foregoing exceptions are noted and allowed.

JEREMIAH NETERER
District Judge.

[Endorsed] : FUed Dec. 8, 1934. [127]

[Title of Court and Cause.]

EXCEPTION TO CONCLUSION OF LAW
Respondent James Griffiths & Sons Company, a

corporation, respondent McCormick Steamship

Company, a corporation, and respondent, claimant

and cross libelant Coastwise Steamship and Barge

Company, Inc., a corporation, except to Conclusion

of Law No. II insofar as the same allows interest

only from August 2, 1931, on the ground and for

the reason that interest should be [128] allowed

from the date of delivery, to-wit, March 18, 1931.

BOOLE, BOGLE & GATES
Proctors for said respondents, claimant

and cross libelant.

The foregoing exception noted and allowed.

JEREMIAH NETERER
District Judge.

[Endorsed] : Filed Dec. 10, 1934. [129]
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In the District Court of the United States for the

Western District of Washington, Northern

Division.

IN ADMIRALTY No. 13098

SPERRY FLOUR COMPANY, a corporation, .

,

Libelant,

vs. •_-:
The American Steamer ''JAMES GRIFFITHS,

her engines, boilers, tackle and furniture;

COASTWISE STEAMSHIP AND BARGE
COMPANY, INC., a corporation; JAMES
GRIFFITHS & SONS COMPANY, a corpo-

ration; McCORMICK STEAMSHIP COM-
PANY, a corporation,

Respondents,

COASTWISE STEAMSHIP AND BARGE COM-
PANY, INC., a corporation.

Cross Libelant,

vs.

SPERRY FLOUR COMPANY, a corporation, =

Cross Respondent.

DECREE

This cause heretofore, on July 11, 1934, and sub-

sequent days, came on for trial before the under-

signed Judge of the above entitled court sitting in

admiralty on the issues presented by the second

amended libel and answers thereto, and on the

issues presented by the cross libel and answer

thereto, the libelant and cross respondent Sperry
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Flour Company, a corporation, being represented

by its proctors, Lloyd M. Tweedt, Esquire, of the

firm of Darby, Sharp, Quinby & Tweedt, and How-
ard G. Cosgrove, Esquire, of the firm of Cosgrove &
Terhune, and the respondent steamer JAMES
GRIFFITHS, respondent, claimant and cross libel-

ant Coastwise Steamship and Barge Company, Inc.,

a corporation, respondent James Griffiths & Sons

Company, a corporation, respondent McCormick

Steamship Company, a corporation, being repre-

sented [130] by their proctors Lawrence Bogle,

Esquire, and Edward G. Dobrin, Esquire, of the

firm of Bogle, Bogle & Gates, and witnesses for

the parties having been sworn and having testified

in open court and by deposition, and exhibits hav-

ing been offered and admitted in evidence and stip-

ulations as to various facts and matters having been

filed and the court having considered all thereof,

and after argument, both oral and written, having

given its oral opinion in open court, and the court

having made its findings of fact and conclusions of

law, now therefore, it is

ORDERED, ADJUDGED AND DECREED that

the second amended libel be, and the same is hereby,

dismissed with prejudice and with costs; and it is

further

ORDERED, ADJUDGED AND DECREED that

the cross libelant Coastwise Steamship and Barge

Company, Inc., a corporation, have and recover of

and from the Sperry Flour Company, a corpora-

tion, on its cross libel, the sum of $5544.81, with
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interest thereon at 6% per annum from August 2,

1931, and costs; and it is further

ORDERED, ADJUDGED AND DECREED
that the respondent, claimant and cross libelant

Coastwise Steamship and Barge Company, Inc., a

corporation, have and recover of and from the

Sperry Flour Company, a corporation, the further

sum of $1336.10 costs heretofore taxed; and it is

further

ORDERED, ADJUDGED AND DECREED
that the respondent, James Griffiths & Sons Com-
pany, a corporation, have and recover of and from

the Sperry Flour Company, a corporation, the sum
of $42.00 costs heretofore taxed; and it is further

ORDERED, ADJUDGED AND DECREED
that the respondent McCormick Steamship Com-

pany, a corporation, have and recover of and from

the Sperry Flour Company, a corporation, the sum
of $44.50 costs heretofore taxed; and it is further

ORDERED, ADJUDGED AND DECREED
that unless this decree [131] and costs be satisfied,

or proceedings on this decree be stayed by an ap-

peal within ten days after notice of entry thereof

to Howard G. Cosgrove, Esquire, one of the proc-

tors for libelant and cross respondent Sperry

Flour Company, a corporation, the American Sure-

ty Company of New York, a corporation, said libel-

ant and cross respondent's stipulator for costs and

security on cross libel, shall cause the engagements

of its said stipulations to be performed, or show

cause within four days after the expiration of said

ten days or on the first day of jurisdiction after-
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wards, why execution should not issue against it,

its lands, goods and chattels according to said stip-

ulations to satisfy this decree and costs.

No execution to issue for 15 days from date.

DONE in open court this 17 day of December,

1934.

JEREMIAH NETERER
District Judge.

Copy received December 11, 1934.

COSGROVE & TERHUNE
Attys. for Libelant.

Notice of Entry Acknowledged 12/17/34

COSGROVE & TERHUNE
HOWARD G. COSGROVE

Proctor for libelant and cross respondent.

[Endorsed] : Filed Dec. 17, 1934. [132]

[Title of Court and Cause.]

TRANSCRIPT OF TRIAL PROCEEDINGS.

BE IT REMEMBERED that heretofore and on,

to wit: the 11th day of July, 1934, the above en-

titled cause came on regularly for trial before the

Honorable Jeremiah Neterer sitting without a jury

in the Courtroom in Room 307 in the United States

Court House at Seattle, Washington;

The Libelant being represented by Lloyd M.

Tweedt, Esquire, of the law firm of Derby, Sharp,
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Quinby and Tweedt, and Howard G. Cosgrove, Es-

quire, of the law firm of Cosgrove & Terhune

;

The Respondents being represented by Lawrence

Bogle, Esquire, and Edward G. Dobrin, Esquire, of

the law firm of Bogle, Bogle & Gates.

WHEREUPON, the following proceedings were

had and testimony taken, to wit: [135]

The COURT: The case on trial is the case of

SPERRY FLOUR COMPANY, a corporation,

Libelant, against THE AMERICAN STEAMER
"JAMES GRIFFITHS", her engines, boilers,

tackle and furniture, COASTWISE STEAMSHIP
AND BARGE COMPANY, Incorporated, a corpo-

ration, JAMES GRIFFITHS & SONS COM-
PANY, a corporation, McCORMICK STEAM-
SHIP COMPANY, a corporation, FIRST DOE
COMPANY, a corporation, and SECOND DOE,
Respondents, COASTWISE STEAMSHIP AND
BARGE COMPANY, Incorporated, a corporation,

Claimant and Respondent. Are the parties ready?

Mr. TWEEDT : The Libelant is ready.

Mr. DOBRIN: The Respondents are ready.

Mr. TWEEDT : If Your Honor, please, this is a

libel brought by the Sperry Flour Company in rem

against the American Steamer "JAMES GRIF-
FITHS" and in personam against the other re-

spondents for damages due to the failure to deliver

a shii^ment of flour. The Libel alleges that on or

about February 28, 1931 the Libelant delivered to re-

spondents in good order and condition a shipment

of six hundred and fifty bags of flour to be shipped
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on the Steamer ''JAMES GRIFFITHS", at the

port of Tacoma, to be carried to San Francisco, pur-

suant to the bill of lading which is attached.

The Answer of all the parties admit that the flour

was loaded on the "JAMES GRIFFITHS" in pur-

suance of the bill of lading. The Libel then alleges

that all of the flour shipped was not delivered, there

being a shortage of some one hundred fifteen bags.

That has also been admitted by stipulation. There is

no controversy as to the shipment and the shortage.

The controversy is on [136] the merits to the

liability, — as to the liability of the "JAMES
GRIFFITHS & SONS and McCormick Steamship

Co., and the other respondents named. We will

offer in evidence a stipulation of the parties, show-

ing the reports of the McCormick Steamship Com-

pany.

The CLERK: Libelant's Exhibit 1.

(Whereupon Libelant's Exhibit No. 1, a stip-

ulation re delivery reports, having been marked,

was received in evidence).
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LIBELANT'S EXHIBIT No. 1

In the District Court of the United States for the

Western District of Washington, Northern

Division

IN ADMIRALTY
No. 13098

SPERRY FLOUR COMPANY, a corporation.

Libelant,

-vs-

The American Steamer ''JAMES GRIFFITHS",
her engines, boilers, tackle and furniture;

COASTWISE STEAMSHIP AND BARGE
COMPANY, INC., a corporation; JAMES
GRIFFITHS & SONS COMPANY, a corpora-

tion; McCORMICK STEAMSHIP COM-
PANY, a corporation; FIRST DOE COM-
PANY, a corporation, and SECOND DOE,

Respondents,

COASTWISE STEAMSHIP AND BARGE COM-
PANY, INC., a corporation,

Claimant and Respondent.

STIPULATION RE DELIVERY REPORT

IT IS HEREBY STIPULATED by and between

the respective parties hereto that only 535 sacks of

flour of the shipment referred to in the Third Cause

of Action of the second amended libel herein were

delivered to the consignee, and that at the time of

delivery of said shipment to the consignee, the an-
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nexed delivery report was executed by respondent,

McCormick Steamship Company.

Dated this 31 day of October, 1933.

COSGKOVE & TERHUNE
Proctors for Libelant.

BOGLE, BOGLE & GATES
Proctors for Respondents.

McCORMICK STEAMSHIP COMPANY
Delivery Report

Ex Steamer—El Cedro.

Voyage—26 S. Date—3/18/1931.
Consignee—Langendorf Bkg. Co.

Shipper—^^Sperry Flour Co.

Discharged at Pier—40. Ex Car

Commodity—650/2 Olympic Bakers Flour.

Delivered—535/2 Olympic Bakers.

Exceptions—115 Sx Short

9 Sx Rfs.

79# 86# 63# 86#

92# 98# 98# 98#

98#

(The above being cargo orig'ly ex. ss. James

Griffiths 78s.)

J. S. JOEL,
Delivery Clerk.

[Endorsed] : Filed Jul 11 1934.

Mr. TWEEDT: We will also offer in evidence

a stipulation with reference to this particular ac-

tion. (Reading:) ''With respect to the Third
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Cause of Action, it is hereby stipulated by and be-

tween the respective parties hereto that said libelant

delivered to and on board said steamer "JAMES
GRIFFITHS", 650 sacks of Olympic Bakers

Flour, weighing 63,700 pounds, in good order and •

condition, and that only 535 sacks of said flour,

weighing 52,430 pounds, were delivered at destina-

tion, or at all, leaving short and undelivered 115

sacks of said flour weighing 11,270 pounds."

We will offer that in evidence.

The CLERK: Libelant's exhibit No. 2.

(Whereupon Libelant's Exhibit No. 2, a stip-

ulation re certain facts, having been marked,

was received in evidence.)
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LIBELANT'S EXHIBIT No. 2

In the District Court of the United States for the

Western District of Washington, Northern

Division

IN ADMIRALTY
No. 13098

SPERRY FLOUR COMPANY, a corporation,

Libelant,

-vs-

THE AMERICAN STEAMER, ''JAMES GRIF-
FITHS", her engines, boilers, tackle and fur-

niture, COASTWISE STEAMSHIP AND
BARGE COMPANY, Inc., a corporation,

JAMES GRIFFITHS & SONS COMPANY,
a corporation, McCORMICK STEAMSHIP
COMPANY, a corporation, FIRST DOE COM-
PANY, a corporation, and SECOND DOE,

Respondents.

STIPULATION OF CERTAIN FACTS

With respect to the First Cause of Action of the

Second Amended Libel, it is hereby stipulated by

and between the respective parties hereto that Libel-

ant Sperry Flour Company, a corporation, de-

livered to and on board said steamer "JAMES
GRIFFITHS", 3,014,880 pounds of Washington

soft white wheat in good order and condition and

that only 1,499,085 pounds of said wheat was de-

livered at destination or at all, leaving short and

undelivered 1,515,795 pounds of said wheat.
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With respect to the Second Cause of Action of

the Second Amended Libel, it is hereby stipulated

by and between the respective parties hereto that

said libelant delivered to and on board said steamer

"JAMES GBIFFITHS'^ 3,000 sacks of millrun,

weighing 300,000 pounds, in good order and con-

dition, and that only 955 sacks of said millrun,

weighing 95,500 pounds, were delivered at destina-

tion, or at all, leaving short and undelivered 2,045

sacks of said millrun, weighing 204,500 pounds.

With respect to the Third Cause of Action of the

Second Amended Libel, it is hereby stipulated by

and between the respective parties hereto that said

libelant delivered to and on board said steamer

"JAMES GRIFFITHS", 650 sacks of Olympic

Bakers Flour, weighnig 63,700 pounds, in good

order and condition, and that only 535 sacks of said

flour, weighing 52,430 pounds were delivered at des-

tination or at all, leaving short and undelivered

115 sacks of said flour weighing 11,270 pounds.

With respect to the Fourth Cause of Action of

the Second Amended Libel, it is hereby stipulated

by and between the respective parties hereto that

said libelant delivered to and on board said steamer

"JAMES GRIFFITHS", 1,500,000 pounds No. 1

Montana Dark Northern Spring Wheat, in good

order and condition, and that only 1,494,340 pounds

of said wheat was delivered at destination or at all,
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leaving short and undelivered 5,660 pounds of said

wheat.

DatedrMay 12, 1934.

COSGROVE & TERHUNE
Proctors for Libelant

BOYLE, BOYLE & GATES
Proctors for Respondents and Claimant.

[Endorsed] : Filed Jul 11, 1934.

Mr. DOBRIN: That stipulation, insofar as it

applies to the Third Cause of action, we are not

objecting to.

Mr. TWEEDT: We are offering it only as to

the Third Cause of action. It covers all causes of

action but we are only offering it with respect to

the Third Cause of Action. [137]

We are also offering the stipulation of the par-

ties as to the payment of freight. This stipulation

shows, Your Honor, that the McCormick Steam-

ship Company sent a bill for freight to the Sperry

Flour Company, and it was paid by the Sperry

Flour Company to the McCormick Steamship Com-

pany.

The CLERK : Libelant's Exhibit 3.

(Whereupon Libelant's Exhibit No. 3, a stipu-

lation as to pajonent of freight, having been

marked, was received in evidence.

)
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LIBELANT'S EXHIBIT No. 3

In the District Court of the United States for the

Western District of Washington, Northern

Division

IN ADMIRALTY
No. 13098

SPERRY FLOUR COMPANY, a corporation.

Libelant,

-vs-

The American Steamer "JAMES GRIFFITHS",
her engines, boilers, tackle, and furniture;

COASTWISE STEAMSHIP AND BARGE
COMPANY, INC., a corporation; JAMES
GRIFFITHS & SONS COMPANY, a corpo-

ration; McCORMICK STEAMSHIP COM-
PANY, a corporation; FIRST DOE COM-
PANY, a corporation, and SECOND DOE,

Respondents.

COASTWISE STEAMSHIP AND BARGE COM-
PANY, INC., a corporation,

Claimant and Respondent.

STIPULATION RE FREIGHT BILL AND
PAYMENT OF FREIGHT

IT IS HEREBY STIPULATED by and between

the respective parties hereto that respondent, Mc-

Cormick Steamship Company, presented the an-

nexed freight bill to libelant, Sperry Flour Com-

pany, as and for freight on the shipment of flour

referred to in the Third Cause of Action of the
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second amended libel herein, and that on the 30th

day of March, 1931, said libelant paid to respondent,

McCormick Steamship Company, the amount of said

freight for the transportation of said shipment.

Dated this 31 day of October, 1933.

COSGROVE & TERHUNE
Proctors for Libelant.

BOGLE, BOGLE & GATES
Proctors for Respondents.
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ORIGINAL COLLECT FREIGHT BILL
To McCormick Steamship Company

F6r Charged ort Articles Ti'ansported

SPERRY FLOUR CO
San Francisco

MP SP CAL
Agency

Dr.

Pro No.

2811March 6/31
Date

Consignee

:

LANGENDORF UNITED BAKERIES INC
Destination

:

1160 McAllister st
Routing:

GR NOR TACOMA
Billed from

Tacoma, Wash
B/L or W/B No. Date

165 2/28

Shipper

Sperry Flour Co.

steamer Voyage

James Griffiths 78 SB

Originating Point Coimecting Line

Previous Bill Reference Original Car

Loaded to SS El Cedro

No. Pkgs.

350

Articles

3X oly Bakers Flour 98

Milled in Transit

6593 Gildford Mont WB 53

8/25/30 Wheat 37281

Rate 38J/2C

5389 DO 6 8/5/30 Wheat
26419 38Hc
WT AGR 688

Weight

63700

Rate

55

381/2

Freight
state Advance Total
Tolls Charges

16H 105 11 1 60 106 71
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IMPORTANT NOTICE: Claims for overcharge,

loss or damage must be presented within thirty

days after receipt of goods and must be accom-

panied by Original Freight Bill, Bill of Lading

and certified copy of Invoice, and if for concealed

loss or damage report of inspection must also

be included.

Received Payment for the Company

:

PAID : Mar 30 1931—

BECKTET
McCormick S. S. Co., Pier 40

San Francisco.

[Endorsed] : Filed Jul 11 1934

Mr. TWEEDT: We will also offer in evidence

a stipulation of the parties as to the amount of

damages, showing the damages to be $239.98 on this

cause of action.

The COURT: On the Third Cause of action

t

Mr. TWEEDT: Yes.

The COURT : Two hundred thirty-nine dollars ?

Mr. TWEEDT: Two hundred thirty-nine dol-

lars and ninety-eight cents.

The CLERK : Libelant's Exhibit 4.

(Whereupon Libelant's Exhibit No. 4, a stip-

ulation as to damages on the Third Cause of

action, was received in evidence.)
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LIBELANT'S EXHIBIT No. 4

In the District Court of the United States for the

Western District of Washington, Northern

Division.

IN ADMIRALTY
No. 13098

SPERRY FLOUR COMPANY, a corporation,

Libelant,

-vs-

THE AMERICAN STEAMER ''JAMES GRIF-
FITHS", her engines, boilers, tackle and fur-

niture, COASTWISE STEAMSHIP AND
BARGE COMPANY, Inc., a corporation,

JAMES GRIFFITHS & SONS COMPANY, a

corporation, McCORMICK STEAMSHIP
COMPANY, a corporation, FIRST DOE COM-
PANY, a corporation, and SECOND DOE,

Respondents.

STIPULATION

It is hereby stipulated by and between the respec-

tive parties hereto that in event the Court shall

make and enter a decree in favor of libelant on

the third cause of action herein, the amount of

libelant's damanges is and shall be fixed at the

sum of $239.98. The allowance of interest on such
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damages is reserved and left to the discretion of the

Court.

COSGROVE & TERHUNE
Proctors for Libelant.

BOGLE, BOGLE & GATES
Proctors for Respondents and Claimant.

[Endorsed] : Filed Jul 11 1934

Mr. TWEEDT : The parties have also stipulated

with respect to certain facts as to the cross libel.

The COURT : As to what ?

Mr. TWEEDT: There is a cross libel, also, in

this action, for general average, and the parties have

stipulated as to certain facts, and I will offer that

stipulation in evidence at this time.

Mr DOBRIN: With the understanding that

all of the [138] evidence introduced on the libel-

ants proceedings, may also be admitted on cross

libelant's proceedings.

The CLERK : Libelant's exhibit No. 5.

(Whereupon Libelant's exhibit No. 5, a stip-

ulation, was marked and received in evidence.)

Mr. TWEEDT : The bill of lading has been ad-

mitted in the pleadings, and we will re-offer the

original bill of lading in evidence.

The CLERK : Libelant's Exhibit No. 6.

(Whereupon Libelant's exhibit No. 6, Bill of

Lading, was marked and received in evidence.)
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STANLEY GRIFFITHS

:

Called as a witness on behalf of the Libelant, hav-

ing been first duly sworn, testified as follows

:

DIRECT EXAMINATION
BYMR. TWEEDT:

Q. Your name is?

A. Stanley Griffiths.

Q. You are an officer of the Coastwise Steam-

ship and Barge Company ?

A. Treasurer.

Q. Were you an officer of that corporation in

March 1931?

A. I was.

Q. Are you also an officer of James Griffiths &
Sons?

A. Vice-president.

Q. What was you official capacity in March,

1931?

A. The same.

Q. The ''JAMES GRIFFITHS" is owned by

the Coastwise Steam- [139] ship & Barge Com-

pany?

A. Yes.

Mr. DOBRIN: The vessel?

The WITNESS: Yes.

Q. You are aware, Mr. Griffiths, that the

JAMES GRIFFITHS carried shipments of grain

and flour from Tacoma and Seattle in March,

1931,—started to carry them?

A. Yes.
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Q. Who made the arrangements with the own-

ers of the vessel for the use of the vessel on that

voyage ?

A. The arrangements made were a continuation

of the arrangements made several years ago through

our agent, approved by us, and the McCormick

Steamship Company at San Francisco.

Q. Is that arrangement governed by any writing ?

A. Yes.

Q. Have you that writing ?

A. No I have not. Mr. Bobrin can produce it,

I think.

(Mr. Dobrin hands document to witness)

Q. Is that the arrangement ?

A. This is the contract.

Q. May I see that ?

(Witness hands document to Mr. Tweedt.)

Q. This contract was the contract that governed

the arrangements under which you loaded this ship-

ment of grain and flour, which was carried in

March, 1931?

A. Yes.

Mr. DOBRIN: Just a moment, if the Court

please.

The COURT : How is that ?

Mr. DOBRIN: Don't answer the question. [140]

Mr. TWEEDT: He has answered the question.

Mr. DOBRIN : If he has answered the question,

I move that the answer be stricken.

The COURT : Let it be stricken.
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Mr. DOBBIN: I want to call the Court's atten-

tion to the fact that we are here, in fact, this morn-

ing, on a libel which alleges that the respondents'

agreed to deliver the particular flour or grain that

was involved under a particular contract so alleged

and set up in the libel, and now offered in evidence,

and no other agreement or contract which may 'exist'

can be within the issues of this case. They are

wholly without the issues of this case.' There is

only one issue in the case, that is to say, whether

or not we carried this shipment in accordance with^

the terms of the contract which they allege that it

was carried under. If we carried it in accordance

with the terms of that contract there is no liability.

The COURT : What do you say as to that <?

Mr. TWEEDT: The respondents, James Grif-

fiths & Sons and the McCormick Steamship Com-

pany deny that they were parties to the contract.

They say that they had nothing to do with the carri-

age of this grain. This contract which is admitted

to be the contract governing the ..carriage by the

ship is not a contract signed by these carriers. It

shows on its face that it was to be carried by the

McCormick Steamship Company.

The COURT: That is not denied ? ;' '

'

Mr. TWEEDT: That is denied.
'"''

^
''

'\
;"'-

The COURT : It was carried ? [141]
'

Mr. TWEEDT: It is admitted that it was car-

ried. They deny they were parties to the contract.

The charterer is clearly responsible and equally re-

sponsible with the carrier.

The COURT : How will you be damaged ?
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Mr* DOBRIN: I am prepared to show that we

carried this merchandise in accordance with the

terms of this contract which is offered in evidence.

The COURT: I will reserve the ruling on this

contract and determine whether it has any bearing.

Mr. TWEEDT : I am not attempting to vary the

terms of the contract. I am merely trying to show

what it is.

The COURT : I will reserve the ruling*

Mr. TWEEDT : May this be marked for identi-

fication '?

The CLERK : Libelant's Exhibit 7.

LIBELANT'S EXHIBIT No. 7

Cable address Phone Main 3341

^'Grifenip" —
Code Vancouver, B. C.

Bentley's 805 Birks Bldg.

James Griffiths & Sons

Steamship Owners,

Managers and Operators

502 Burke Building

Seattle

June 6th 1927

McCormick Steamship Company,

Matson Building,

San Francisco, California.

Attention: Mr. Strittmatter.

Gentlemen

:

We herewith confirm arrangements whereby we

are to give you our Steamship ''James Griffiths" to
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move 2000 short tons bulk wheat from Tacoma to

South Vallejo, California, and on basis of present

schedule, we expect to have her available at Tacoma

June 14th P. M. or June 15th A. M.

In this connection, steamer is permitted to load

other cargo, also to proceed to Britannia Beach,

B. C, and load iron pyrites for Oakland. Diversion

insurance to Britannia Beach for account of carrier,

but rates not to exceed one twentieth of one percent.

Steamer permitted to tow.

All insurance for account of cargo.

The Freight Rate is to be $2.00 per short ton

free in and out, less 73/2% commission to yourselves.

Freight payable upon delivery of cargo.

It is further understood that the above commig-

sions are net and there are no service, wharfage or

other charges usual to the Coastwise Trade, also

that you are not charging us with the usual 10c ton

claim allowance.

General Average shall be adjusted at San Fran-

cisco according to York Antwerp Rules of 1890, and

as to matters not therein provided according to the

laws and customs prevailing at the Port of San

Francisco.

If the owners shall have exercised due diligence

to make the steamer in all respects seaworthy and

to have her properly manned,
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McCormick Steamship Company. June 6th, 1927

(Attention: Mr. Strittmatter) Page 2

equipped and supplied, it is hereby agreed that in

case of danger, damage, or disaster, resulting from

accidents or faults or errors in navigation, or in

the management of the steamer, or from any defect

in the steamer, her machinery or appurtenances, or

from unseaworthiness, whether existing at the time

of shipment or at the beginning of the voyage (pro-

vided the defect or the unseaworthiness was not

discoverable by the exercise of due diligence) the

shippers, consignees or owners of the cargo shall,

nevertheless, pay salvage, and any special charges

incurred in respect of the cargo, and shall contrib-

ute with the shipowner in general average to the

payment of any sacrifices, losses or expenses of a

general average nature that may be made or incurred

for the common benefit, or to relieve the adventure

from any common peril, all with the same force

and effect, and to the same extent, as if such dam-

age had not resulted from, or been occasioned by,

accidents or faults or errors in navigation, or in the

management of the vessel, or any defect or unsea-

worthiness.

The steamer shall not be liable for any unsea-

worthiness, whether existing at the time of ship-

ment or at the beginning of the voyage, provided

we have exercised due diligence to make the steamer

seaworthy.

We thank you very much for this business, and

if the above is the correct basis of our understand-
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ing, will you please signify your acceptance by sign-

ing as set forth below.

Yours very truly,

James Griffiths & Sons
'

By: F. Hoilyday

Accepted:

McCormick Steamship Company,

By : E. Strittmatter.

If it is necessary to overcarry wheat cargo from

San Francisco to Wilmington and return account

conditions of discharge, diversion insurance will

likewise be for account of carrier.

F. Hoilyday

Q. Mr. Griffiths, did the James Griffiths & Sons

Company or the Coastwise Steamship and Barge

Company have any direct communication with the

Sperry Flour Company before the loading of these

ships ?

Mr. DOBRIN: The same objection, Your

Honor.

The COURT : He may answer.

Mr. GRIFFITHS: There may be direct com-

munication. There was from time to time direct

communication with the Sperry Flour Company.

Q. As to these particular shipments ?

A. I could not say as to that.

Q. Did either one of these companies have any

communication from the McCormick Steamship

Company as to these particular shipments ?

Mr. GRIFFITHS: They certainly had some
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communica- [142] tion, whether it was written or

oral I could not say.

Q. How did the "JAMES GRIFFITHS" hap-

pen to go to Taooma and load the shipment ?

A* Under the general arrangement that we had,

they would advise us either orally or in writing that

they had some cargo to load or ship.

Q. Who do you mean by '

' they '

' ?

A. The McCormick Steamship Company.

Q. In the cross libel in this case, which you veri-

fied, it is alleged that these certain shipments were

carried pursuant to certain bills of lading, parts of

which are set out in the cross libel. Now the bills

of lading referred to in the cross libel are the same

bills of lading which are attached to the libel.

Mr. DOBRIN: I do not know that that is

proper,

The COURT: Is that a different bill of lading?

That bill of lading disposes of the whole business.

Is that what you contend ?

Mr. TWEEDT : It is alleged,—

The COURT : That is what you contend ?

Mr. TWEEDT: Yes.

The COURT : Then just answer it.

Mr. TWEEDT : Mr. Dobrin may stipulate as to

the answer.

Wt. DOBRIN: So the Court may understand I

will state this. The original suit was brought on

four bills of lading. Of the four bills of lading in-

volved, there is only one left. The owners of the
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vessel cross-libeled for general average contribution,

under all of the four bills of lading. Now it has

been stipulated that if we [143] conformed to the

requirements by the exercise of due diligence we
are entitled to recover general average contribution.

It is a fact the four bills of lading on which the

action started are the same bills of lading under

which we brought our general average contribution.

The COURT: This bill of lading covers the

whole business?

Mr. DOBRIN : In the suit against us that is the

only one that is in.

Mr. TWEEDT: This bill of lading was orig-

inally issued by the Great Northern Railroad, and

as the flour had been milled in transit the ocean

carriers did not issue a new bill of lading. We sim-

ply want to show who are the water carriers.

The COURT: This and its companion bill of

lading govern the whole business.

Mr. TWEEDT: I have no further questions of

this witness, and as to your ruling on this docu-

ment the record shows that if Your Honor rules

that it is competent, the answer was "Yes," so it

will not be necessary to recall the witness.

The COURT : What ruling ?

Mr. TWEEDT: As to the admissibility of the

contract.

The COURT: The Court admits it for such pur-

poses as it may be material.

Mr. TWEEDT: Then the answer which was
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stricken may be put in the record again.

The COURT: He has already answered it?

Mr. TWEEDT : I asked the witness if this was

the [144] contract, and he answered that it was.

The answer may then be put back in the record.

The COURT : He can answer it now.

The WITNESS: Yes.

Mr. DOBRIN: I am still reserving objection to

it as not material.

The COURT: Oh, yes.

Mr. DOBRIN : There is no cross examination,

btit I reserve the right to call the witness in our

own case.

(WITNESS EXCUSED)

Mr. TWEEDT: There is a deposition in this

case. May we have it opened now, Your Honor?

The COURT : Let it be published.

Mr. TWEEDT: May it be stipulated that the

notice of deposition was given,

Mr. DOBRIN : All formalities are waived.

Mr. TWEEDT : They may be read in evidence ?

Mr. DOBRIN: Except to any objections which

I may have.

(Whereupon the deposition of E. B. Smith

was read in evidence as follows) : [145]

E. B. SMITH

Called as a witness on behalf of the libelant and

cross respondent, being duly cautioned and sworn
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to tell the truth, the whole truth, and nothing but

the truth, testified as follows

:

. -,

DIRECT EXAMINATION. iV ;:

BYMR. TWEEDT: ^ " ' '
' ^

Q. What is your full name 1
'

A. E. B. Smith. ' ;
''''' ''

Q. Where do you reside, Mr. Sniith ?

A. San Francisco.

Q. You don't expect to be residing in the State

of Washington in the near future, do you ?

A. No.

Q. What is your occupation ?

A. General traffic manager for the Sperry Flour

Company.

Q. And how long have you been such ?

A. Approximately eleven years.

Q. Now, just briefly and generally what are

your duties as traffic manager ?

A. The handling and supervision over all the

transportation, including rail, water, motor, vehicle,

and the making of arrangements for the transporta-

tion by those means of transportation.

Q. Who has charge, in the Sperry Flour Com-

pany, of making contracts for the carriage of grain

by water?

A. In the past — that is, in the past ten years,

I have made all of the contracts for them.

Q. Now, did you make any arrangements for the

carriage of grain during the year 1931 between
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northwest points and [146] San Francisco and

Vallejo?

A. Yes, I made arrangements for that year.

Q. What arrangements did you make for the

year 1931?

Mr. DOBRIN : Just a moment. I make the same

objection to that question as I did to the contract

which was offered in evidence. Our position is that

we are here to try a case as to whether or not we per-

formed a particular contract alleged in the libel and

no other. So, what other arrangements were made
would not be material.

The COURT : Bo you claim that it will prejudice

you in any way i Are there any other shipments ex-

cept this one*? Is there any controversy except as to

this cargo?

Mr. DOBRIN : There is an issue being raised,

to which I object,, and I would like to explain what

is back of that. The McCormick Steamship Com-

pany has been made a party to this action. I under-

stand that the,

The COURT : Does it appear in the case ?

Mr. DOBRIN: We appear for them. It is my
understanding that it is going to be the contention

of the libelant that the McCormick Steamship Com-

pany is liable as principal. It is our contention that,

if they are liable,, they would be liable as agents, and

therefor not liable in personam.

The. COURT : If they are liable at all they would

be liahle as principal. If they are not liable as prin-
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cipal they would not be liable as agents, since the

principal is disclosed. [147]

Mr. DOBRIN: That is correct. The contract

upon which this suit is brought is a bill of lading of

a railroad company for trans-shipment on the

^^JAMES GRIFFITHS ". That is the contract they

are suing on. That is the contract on which they say

the McCormick Steamship Company is liable,

The COURT: I think you are talking about

something that does not amount to anything. If they

are liable they are liable as principal. They could

not sue both the agent and the principal.

Mr. TWEEDT: That is what we are trying to

determine,—who is principal and agent.

A. Well, our practice has been for some time,

including the year 1931, to make arrangements at

the beginning of a calendar year for the transpor-

tation of bulk grain for the year. In those ar-

rangements, we usually arrange with one line for

all the transportation, and for the rate which shall

apply; and those arrangements were made for the

year 1931 with the McCormick Steamship Com-

pany, as they have been for the past ten years.

Q. Who represented the McCormick Steamship

Company in making those arrangements with you?

A. Mr. R. F. Burley and Mr. J. C. Strittmatter.

Q. In making those arrangements, what specific

terms do you cover 1

A. The only thing we cover is the rate that shall

apply, the minimum weight which shall be required
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per vessel, and at times we have made some ar-

rangements relative to differences in weight as be-

tween loading and outturn weight. [148]

Q. I believe you stated you had a similar ar-

rangement with the McCormick Steamship Com-

pany for approximately ten years ?

A. Yes, at least ten years.

Q. Will you just outline to us the procedure by

which arrangements are made for each specific

shipment ?

A. After the arrangements are made for the

year, the traffic department, of which I have been

the head, really has very little to do with the book-

ing of each single cargo. The way it is usually

handled is this way: The South Vallejo Mill ad-

vises the grain department in the office of the com-

pany in San Francisco that they need so much
grain of a certain variety by a certain date. That

information

—

Mr. DOBRIN: An objection was interposed at

this point by Mr. Geary. (Reading) : "So that

the record will be clear, I object to this line of testi-

mony on the ground it is incompetent, immaterial

and irrelevant, and it doesn't make any difference

under the particular issues involved in this case as

to what arrangement, interoffice or otherwise, was

made with respect to the Sperry Flour Company,

and in the transportation of grain from the North-

west into the San Francisco Bay territory." I re-

new the objection.
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The COURT : He may answer. Overruled.

A. (Continuing:) After that information is

received by the grain department in San Francisco,

the advice is given to our Northwest grain manager,

who then accumulates the grain there at our owti

elevator at Tacoma, or in [149] some instances at

Seattle or Portland. In the year 1931, most of it

was assembled at Tacoma. After the grain has been

assembled and is ready for loading, our manager

at Tacoma, who is and was at that time Mr. Harvey

Jackson, notifies the Steamship Company that there

will be so much to load, and it will be available on

a certain date, after which the steamer is put in at

the dock and the grain is loaded.

Mr. TWEEDT : That is all.

CROSS EXAMINATION.

By Mr. GEARY:

Q. In the year 1931, and prior to that time, Mr.

Smith, you knew that the McCormick Steamship

Company were not the owners of the Steamer

''JAMES GRIFFITHS", did you not?

A. They were not the owners to my knowledge.

Q. You know that your present controversy in

this proceeding involves the stranding of the

Steamer ''JAMES GRIFFITHS" in Seattle, in the

vicinity of Grace Rocks some time in the vicinity

of March of 1931, do you not ?

A. That is my understanding of it, yes.

Q. You knew at the time that the arrangement
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was made with the McCormick Steamship Com-
pany, and particularly at the time that this grain or

wheat or grain products involved in the present pro-

ceeding were loaded on tlie Steamer "JAMES
GRIFFITHS", that the McCormick Steamship

Company was acting as the agent for the "JAMES
GRIFFITHS", did you not? [150]

A. Well, we were not definitely advised that they

were acting as the agent ; but in view of the fact we

had contracted with the McCormick Steamship Com-

pany to carry the grain, and in view of the further

fact that they were actually using the "JAMES
GRIFFITHS", we merely assumed that they were

acting as agents for the "JAMES GRIFFITHS",
or were getting a commission, or there was some

connection between them; we didn't know what it

was. We assumed it was an agency arrangement.

Q. Had you, prior to 1931, had occasion to have

any of this grain or grain products transported

from the Northwest ports to San Francisco area,

or particularly to South Vallejo, on the Steamer

"JAMES GRIFFITHS"?
A. Do you mean did we ourselves make any ar-

rangement to use that vessel ?

Q. No, I mean whether any of your grain was

ever transported on the Steamer "JAMES GRIF-
FITHS" prior to the particular accident involved

here?

A. Oh, yes, considerable of it.

Q. And during the time that this other grain
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was transported on the "JAMES GRIFFITHS",
and likewise at the time that the grain involved in

this particular action v^as transported on the

''JAMES GRIFFITHS", you were under the as-

sumption that the McCormick Steamship Company
was acting as the agent of that vessel, is that true?

A. That was the assumption under which the

contract was made.

Q. That was your understanding; and so far as

you know, that was the understanding of the repre-

sentatives of the Sperry Flour Company in the

Northwest, is that cor- [151] rect?

A. Yes. They knew that all of my arrange-

ments had been made with the McCormick Steam-

ship Company; that all of the freight was paid to

the McCormick Steamship Company; and it didn't

make any difference to us whether they used their

own vessels or the "JAMES GRIFFITHS". That

was the understanding of our people that the ar-

rangement was with the McCormick Steamship

Company.

Q. Well, I mean principally, Mr. Smith, and my
interrogation was addressed to this fact: That it

was your understanding, and it was likewise, so far

as you know, the understanding of the Sperry Flour

Company's representatives in the Northwest, that

the McCormick Steamship Company were acting

as the agents of the Steamer "JAMES GRIF-
FITHS"?
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A. We assumed that they were, yes, all through

the company.

Mr. GEARY : I think that is all.

REDIRECT EXAMINATION.

ByMr. TWEEDT:

Q. In stating that you assumed that the Mc-

Cormick Steamship Company was acting as agents

for the "JAMES GRIFFITHS", I believe you

said before that you did not know and were not in-

formed whether they were acting as agents, char-

terers, freight agents, booking agents, or what?

Mr. GEARY: Well, I object to the question,

Mr. Tweedt, because I do not believe there is any

such testimony of that character appearing in the

record.

Mr. TWEEDT: WeU, I am positive there is;

but I will ask the question in this way: [152]

Q. Did you know, Mr. Smith, or were you in-

formed as to the specific relationship between the

McCormick Steamship Company and the owners of

the ''JAMES GRIFFITHS"?
A. No, we had no actual knowledge what the

definite arrangement was between them, no.

Q. And at the time you made your arrange-

ments for the year 1931 with the McCormick Steam-

ship Company, were you informed at that time

that McCormick in making those arrangements was

acting as agent for anybody ?

A. No.

Mr. TWEEDT : That is all.
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RECROSS EXAMINATION.

By Mr. GEARY:

Q. But there was no effort on the part of the

McCormick Steamship Company to make any con-

ceahnent at all about any arrangements that they

may have made with respect to the ''JAMES
GRIFFITHS"?

A. No, we just didn't have any interest in what

the arrangements were. It made no difference to us

what it was. It was a matter we didn't inquire

into.

Q. You knew also, did you not, Mr. Smith, that

the McCormick Steamship Company did not own
any vessels at all itself as a steamship company?

A. I wouldn't say that I was familiar with that

fact at the time.

Q. But you did know that they didn't own the

''JAMES GRIFFITHS"?
Mr. TWEEDT : He has already testified that he

has no knowledge on the subject; that he assumed

that they [153] did not.

Mr. GEARY: I will ask the question again.

Mr. TWEEDT: To which we object on the

ground it has been asked and answered.

Mr. GEARY : Will you answer the question, Mr.

Smith?

A. Read the question.

(Pending question read by reporter.)

A. I was reasonably certain that they did not

own it.
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Q. Are you in a position to state, Mr. Smith,

approximately how many voyages the "JAMES
GRIFFITHS" made carrying the products of the

Sperry Flour Company prior to this particular ac-

cident ?

A. No, I couldn't say definitely, but if I— . I

might answer this way: That I am reasonably sure

that it was not less than 50 voyages prior to the one

on which the accident happened.

Mr. GEARY : I think that is all.

Mr. TWEEDT : That is all.

(Discussion.)

Mr. GEARY: Q. Mr. Smith, this arrangement

that you have just testified to, that was not a v\'ritten

contract, was it ?

A. No, we never had a written contract for any

year.

Q. It was an oral agreement ?

A. That is all.

Q. That oral arrangement, as I understood your

previous testimony, was pursuant to conversations

with Mr. Burley and Mr. Strittmatter ? [154]

A. Yes, sir.

Q. Would there be anybody else present beside

yourself and those other two gentlemen at any time

when those arrangements were being made ?

A. There is a possibility that the man in charge

of our claims, the man who adjusts cur claims,

might have been present; I think also Mr. Parker,

the claims agent of the McCormick Steamship
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Company, may have been present. I am not sure

about that particular year.

Q. What is the name of the man who has charge

of your claims department ?

A. Mr. W. T. Bowman.

Q. Mr. Bowman would have nothing to do with

the making of the rates ?

A. No. He might have been there merely for

purposes of discussing what arrangements would

be agreed upon between us as to differences in ship-

ping and outturn weight.

Q. I see. There was nobody else that you can

think of at the present time that would be present

at those conversations?

A. No, I don't recall of anybody having been

there outside of those gentlemen.

Mr. GEARY: That is all.

Mr.TWEEDT: That is all.

(END OF DEPOSITION) [155]

The COURT : Call the next witness.

Mr. TWEEDT : The Libelant rests, Your Honor.

STANLEY GRIFFITHS
Called as a witness on behalf of the Respondents,

having been previously sworn, testified as follows:
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DIRECT EXAMINATION

ByMr. DOBRIN:

Q. You reside in Seattle 1

A. Yes.

Q. You testified that you were in 1931 and are

now the Treasurer of the Coastwise Steamship &
Barge Company*?

A. Yes.

Q. And likewise Vice-president of the James

Griffiths & Sons'?

A. Yes.

Q. Who was the owner of the **JAMES GRIF-
FITHS" in 1931 and prior thereto?

A. The Coastwise Steamship & Barge Company.

Q. The present owner?

A. Yes.

Q. Has always been the owner of the vessel?

A. Ever since the purchase from the Shipping

Board.

Q. Where was the vessel built ?

A. She was built in Mobile in 1920. Mobile,

Alabama.

Q. Was that vessel built for the United States

Shipping Board?

A. She was. [156]

Q. What was her tonnage ?

A. Three thousand four hundred forty-five tons

gross, two thousand one hundred seventy-nine tons

net.

Q. Since the purchase of the vessel by the Coast-
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wise Steamship & Barge Company, in what trade

has she been engaged ?

A. She has been engaged in the trade between

Puget Sound, British Colmnbia and California

ports.

Q. When was she purchased by the Coastwise

Steamship & Barge Company?

A. 1926.

Q. What was the relation in 1931 and prior

years between the James Griffiths & Sons Corpora-

tion and the Coastwise Steamship & Barge Com-

pany, the owner of the vessel, in connection with

that vessel?

A. The James Griffiths & Sons Corporation acts

as managing agent of the Coastwise Steamship &
Barge Company.

Q. They have been doing that for how long?

A. Ever since incorporation. Ever since the

Coastwise Steamship & Barge Company was in-

corporated.

The COURT : That was when ?

The WITNESS : In 1908, I think it was.

Q. During all of the time that the Coastwise

Steamship & Barge Company has owned the vessel,

from the time of purchase and continuously there-

after, the James Griffiths & Sons have acted as

managing agents?

A. Yes, sir.

Q. Is this a steel vessel?

A. Yes.
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Q. Now in connection with the upkeep,—strike

that question. How many other vessels are owned

by the Coastwise Steam- [157] ship & Barge Com-

pany?

A. That is the only steel vessel. There have

been barges.

Q. In 1931, how many vessels did they own?

A. That was the only vessel.

Q. Owned by the Coastwise Steamship & Barge

Company ?

A. Yes. The James Griffiths & Sons have bar-

ges,—

Mr. DOBRIN: How many are owned by them?

A. Four.

Q. How large were they ?

A. There was the S. A. PERKINS, the EL
CEDRO and miscellaneous barges.

Q. In connection with the upkeep of the vessels

owned by James Griffiths & Sons and the **JAMES
GRIFFITHS", was a surveyor employed by the

Company in connection with the upkeep of the

vessel ?

A. We employed Mr. James Meston, formerly

connected with Todd's, to survey the vessel and

have general charge of the repairs, over any vessel

when in drydock.

Q. What was and is Mr. Meston 's occupation?

A. He is a marine surveyor and general super-

intendent of repairs.

Q. Can you state the nature of his experience

in that line ?
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A. He was a former marine engineer and long

time connected with Todd's, at one time assistant

to the manager.

Q. Who vv ere Todd's?

A. Todd Drydock and Construction Company.

Q. What business were they engaged in ?

A. The business of repairing.

Q. They do repairing of ships ?

A. They are the largest concern in the North-

west in that [158] line.

Q. Did the Company at all times honor the sug-

gestions in regard to the repairs suggested by Mr.

Meston, as made ?

A. We did.

Q. You made such repairs from time to time as

he suggested?

A. Yes.

Q. When was the JAMES GRIFFITHS last

in drydock prior to the accident in question ?

A. I could not answer that now. I could not

say without access to the records.

Q. Was that in December 1930 ?

A. I could not say without referring to the

records.

Q. Perhaps I can refresh your memory. Was
it in December, 1930 ?

A. I really could not say.

Q. It was customary to drydock annually?

A. More than annually.

Q. You say you cannot recall that.
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A. I cannot recall it. I can ascertain it by ref-

erence to the records, but I cannot recall it.

Q. Including the last time she went on drydock,

do you recall whether any repairs which were sug-

gested by the surveyor were made ?

A. They always were.

Q. Has your Company always kept up your ves-

sel in A Number 1 shape?

Mr. TWEEDT : That is a conclusion.

The COURT : That is too general, entirely.

Q. Who was the master of the ''JAMES GRIF-
FITHS"?

A. Captain Julius Johansen. [159]

Q. How long has he been employed by your

Company?

A. Since March 30, 1928.

Q. And upon his coming into your employ, what

have been his duties ?

A. Will you restate that ?

Q. What have been his duties since coming into

your employ?

A. Master of several vessels,—the "S. A. PER-
KINS", the "EL CEDRO", and the "JAMES
GRIFFITHS".

Q. Did he have previous experience ?

A. A long successful operation of vessels in

Alaskan waters.

Q. For what company?

A. For Alaska Steamship Company.

Q. Where is that Company located ?

A. 'Seattle.
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Q. Wliat trade were they engaged in ?

A. Alaskan trade.
.

.

Q. Between Seattle and Alaska *?

.
A. Yes. ... ..",;. ''.,.,

Q. What have you to say as to your experien^sej

with Captain Johansen, as to competency, since, he

has been in your employ %

A. We have found him to be a very satisfactory

master. He is still in our employ. I thirjj that

answers that. He is still master.

Q. Do you still consider him one of the most

successful masters in your employ ?

A. Yes.

Q. Who was the chief engineer at that time?

A. I do not recall.

Q. Who else, in connection with your company,

would know? [160]

A. Mr. Wuthenow is in direct charge of opera-

tions.

Q. How long has he been employed with the

Company ?

A. Since 1917.

Q. What has been his experience in that line?

A. He has been in that business a long time. Jle

has been in that position with us since 1917. Prior

to that he was manager of the Alaska Barge Com-

pany.

Q. Have you known him to be a competent man ?

A. Yes.

Q. Who designates the masters of your vessels?
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A. Mr. Wuthenow has direct charge of that.

Q. Who arranges for the employment of the

crew "?

A. It is our usual practice to have the master

select his assistants and the chief engineer to pick

his assistants.

Q. Now on the sailing of this vessel from Taco-

ma on March 2d, 1931, was the vessel in all respects

in seaworthy condition ?

Mr. TWEEDT : We object to that your Honor.

I don't believe there is any qualification shown on

the part of the witness to answer that question.

The COURT : I think he has stated what he has

done.

Q. So far as you know?

A. It was.

Q. So far as you know was she properly manned,

equipped and supplied ?

A. She was.

Q. Referring to exhibit 7, the letter of June 6th,

1927, between your Company and the McCormick

Steamship Company, will you state how long you

carried on under that arrangement? [161]

A. Until we ceased carrying grain.

Q. How long was that ?

A. Shortly after the accident. They had no fur-

ther need for our service. They had purchased two

additional vessels.

Q. What was the method or arrangement pursu-

ant to which this was carried out ?

A. The McCormick Steamship Company was
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advised there was so much grain to be shipped.

Whenever we had a vessel available we wonld tell

them and thereafter we would be in frequent com-

munication with the Sperry Flour Company at

Tacoma regarding the exact time of arrival.

Q. During the years 1930 and 1931, in what

trade was the "JAMES GRIFFITHS" engaged?

A. Practically entirely between Puget Sound and

San Francisco. Occasionally she made trips to Los

Angeles.

Q. And carried cargo both north bound and

south bound?

A. Yes.

Q. When you carried grain for the Sperry Flour

Company did you carry other cargo ?

A. Yes, we had independent cargo.

Q. North bound?

A. North bound it was mostly our own inde-

pendently booked cargo.

Q. Now, in connection with the Sperry Flour

Company shipments that were handled by McCor-

mick Steamship Company, what did the McCormick
Steamship Company get out of it ?

A. They got seven and one-half percent, of the

gross amount of the freight.

Q. As a commission ? [162]

A. Yes.

Q. After the freight was collected, what was the

general method of settlement on the cargo furnished

by the McCormick Steamship Company ?
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A. The general method was that the McCormick

Steamship Company would pay the freight, less 5

percent, and then we would remit two and one-half

percent to the Seattle office.

Q. Five percent to the General Office and two

and one-half percent to the Seattle office ?

A. It was divided five percent to the general

office and two and one-half percent to the Seattle

office.

Q. Was that the usual commission ?

A. It varies. Sometimes seven and one-half was

rather high.

Q. When the vessel was unloading in California

ports, and the Sperry Flour Company employed the

vessel overtime, did you have any correspondence or

charges back and forth ^

A. When overtime work was done at our request,

the Sperry Flour Company would bill us directly

for the overtime charges.

Q. That is, in connection with the men under

their employ?

A. Yes.

Q. You would make settlements with the Sperry

Flour Company covering those I

A. Yes.

Q. Did that happen occasionally on various voy-

ages?

A. Many times.

Q. What would you say would be the average

number of trips, starting in 1927 when this agree-
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ment was made with the [163] McCormick Steam-

ship Company, in a year, would he made with such

cargo ?

A. Twelve to fifteen trips a year.

Q. Now, in the operation of this vessel, who ar-

ranged and took care of the supplying of the vessel,

the paying of the crew, the paying of the various

disbursements in connection with the operation?

A. James Griffiths & Sons.

Q. Then any proceeds were remitted to the

Coastwise Steamship & Barge Company, is that cor-

rect?

A. Yes.

Q. You deducted your agency commission ?

A. Yes.

Q. Did the McCormick Steamship Company

have anything to do with the maintenance and

operation of the ''JAMES GRIFFITHS" at any

time, or during the voyage in question ?

A. Nothing whatever.

Mr. DOBRIN : (To Clerk) Will you mark this

exhibit ?

The CLERK : Respondent 's Exhibit 1.

The COURT : Respondent 's Exhibit A-1.

Mr. DOBRIN: I would like to have each one

marked separately, if ycu please.

The CLERK: Respondent's Exhibit A-1 to 11,

inclusive.

Mr. DOBRIN : I want to offer in evidence at this

time the correspondence passing between James Grif-

fiths & Sons and the McCormick Steamship Com-
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pany, and the Sperry Flour Company and the James

Griffiths & Sons.

The COURT: Any objection?

Mr. TWEEDT: No objection.

The COURT: Admitted [164]

(Whereupon Respondent's Exhibits A-1 to A-

11, letters, were marked and received in evi-

dence.)

RESPONDENTS' EXHIBIT A-1

RECEIVED
Jul 8-1934

Jas. Griffiths & San

Seattle, Wash.

SPERRY FLOUR CO.

General Offices

San Francisco

195 Berry Street

San Francisco, Calif.,

June 5, 1930.

James Griffiths & Sons,

340 California St.,

San Francisco, Calif.

T. D. FILE 41-C

Gentlemen

:

Attention: Mr. Hollyday.

SUBJECT: OVERTIME CHARGED ON S. S.

JAS. GRIFFITHS.
We have referred the matter of overtime charged

against the steamer, to Vallejo, and their reply

reads as follows:
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''The steamer "James Griffiths" arrived at

4:45 A.M. on May 20th and commenced dis-

charging at 8 :00 A.M. with overtime as follows

:

20th 21st 22nd 23rd TOTAL
Elevator Man 1 21/2

"Leg" Operator II/2 21/2

Five Cleanup Men 2%
(14 hour each)

Total Overtime

"On May 21st, 22nd and 23rd discharging

was commenced at 7 :00 A.M. In order to actual-

ly commence at 7:00 A.M., it was necessary to

have the elevator man and "leg" man on the

"job" before seven.

"The dates on invoice were in error as

steamer arrived on the 20th and departed on the

23rd."

In view of the above, we are unable to reconcile

the statement of the ship's officers that only 3 hours

of overtime labor was performed.

Kindly investigate further and if you find , our
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statement to be correct, please place our invoice in

line for payment.

Yours very truly,

SPERRY FLOUR COMPANY
E. B. SMITH
F. H. C.

General Traffic Manager

FHC :HS

Carrier Pigeons Speed Sperry Service

[Endorsed] : Filed Jul 11 1934

EXHIBIT A-2

340 California St.,

San Francisco, Calif., Feb. 20, 1930.

Sperry Flour Co.,

4tli & Berry,

San Francisco, Calif.

Attention Mr. Chandler

Gentlemen :

—

We confirm herewith having booked with you to-

day

approximately 3000 short tons of wheat in bulk
'* 1000 " '' of Mill Run in sacks

To be loaded on our s/s "James Griffiths" at your

Tacoma Dock not before Feb. 24th and the dis-

charge at your Vallejo Dock not to commence until

March 4th.

Rate on wheat same as previously.
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Bate on Mill Run $3.50 per 2000 lbs. at ships

tackle both in loading and discharging.

Same terms and conditions as previously to apply,

except that this cargo is direct thru us and not

thru McCormick.

We thank you for this order.

Yours very truly,

JAMES GRIFFITHS & SONS
INC. GENL. AGTS.

By
FH:H
ccSeattle Office

WHEAT
[Endorsed] : Filed Jul 11 1934

EXHIBIT A-3

RECEIVED
Jul 8-1934

Jas. Griffiths & Sons

Seattle, Wash.

SPERRY FLOUR CO^

S. F.

Nov. 29, 1929.

T. D. File 203-C

Frank HoUyday,

S.F.

Dear Sir:

—

Referring to your letter of Nov. 27, 1929, regard-

ing marine insurance on wheat cargoes shipped
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from Puget Sound to California ports on your ves-

sels.

We understand from our insurance brokers that

we are protested by our marine policy on shipments

of this nature, in which the vessel after loading at

Tacoma proceeds to Brittania Beach or other British

Columbia ports for loading additional cargo before

proceeding southward to make final delivery at So.

Vallejo.

If at some future date conditions arise which

make it necessary for an additional premium to be

paid on account of this so-called deviation, we will

of course expect your company to bear the addi-

tional expense of such premium.

We are advising our Tacoma office that it will be

in order for them to declare the shipments from

Tacoma to So. Vallejo as they have done in the

past and believe it will not be necessary to make

reference on the B/L to the fact that steamers may

call at Britannia Beach or other points not directly

intermediate between Tacoma and San Francisco

Bay.

Yours very truly,

SPERRY FLOUR CO.,

E. B. SMITH per F. H. C.

General Traffic Manager

[Endorsed] : Filed Jul 11 1934
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EXHIBIT A-4

RECEIVED
Jul 8-1934

Jas. Griffiths & Sons

Seattle, Wash.

340 California St.,

San Francisco, Calif., Nov. 27, 1929.

Sperry Flour Co.,

4th & Berry,

San Francisco, Calif.

Attention Mr. Chandler

Gentlemen :

—

In connection with any future freighting of

wheat cargoes for your account by our vessels from

Puget Sound to California Ports, we now confirm

our verbal advices to you to the effect that it is nec-

essary from time to time for our vessels after load-

ing your cargo to proceed via other port or ports in

Washington and/or British Columbia not North of

50 degrees North Laftitude.

We understand this is agreeable to you and if so

we will appreciate your confirming thjit we have this

privilege in order that no question of deviation can
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arise in event of our vessels calling at such other

ports.

Yours very truly,

COASTWISE STEAMSHIP & BARGE CO.

JAMES GRIFEITHS & SONS INC
Gen'l Agts.

By
FH:H
ccSeattle Office

INSURANCE DEVIATION SPERRY

[Endorsed] : Filed Jul 11 1934

EXHIBIT A-5

SPERRY FLOUR CO.

General Offices

San Francisco

195 Berry Street

RECEIVED
Jul 8-1934

Jas. Griffiths & Sons

Seattle, Wash.

July 30, 1929

T. D. FILE 41-C

James Griffiths & Sons,

340 California Street,

San Francisco, Calif.

Gentlemen

:

Attention: Mr. Hollyday

We are enclosing herewith corrected invoice cov-
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ering labor charge for unloading SS James Griffith

at South Vallejo, July 6, 1929.

You will note that overtime amounting to $12.81

has been eliminated from the bill. Kindly arrange

payment of the bill as early as possible.

Yours very truly,

SPERRY FLOUR CO.

E. B. SMITH
F. H. C.

General Traffic Manager

FHC :D

end

Carrier Pigeons Speed Sperry Service

[Endorsed] : Filed Jul 11 1934

EXHIBIT A-6

RECEIVED
Jul 8-1934

Jas. Griffiths & Sons

Seattle, Wash.

340 California St.,

San Francisco, Calif. May 21, 1929.

McCormick Steamship Co.,

Matson Bldg.,

San Francisco, Calif.

Attention Mr. Burley

Gentlemen :

—

Confirming conversation of yesterday in connec-

tion with proposed shipment of bulk wheat Seattle

to Oakland.
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We are pleased to quote you a freight rate of

$2.35 per 2000 lbs. free loading and ship to pay dis-

charging costs from hold to dumping of bucket at

ship's tackle.

As will be necessary for ship to work straight

thru from time of arrival to vessel discharged, ship

only to assume all costs of discharging as above and

any overtime necessary on dock this connection, to

be for account of cargo.

Loading to be on our s/s "James Griffiths" ap-

proximately May 27th/28th, which cargo will be

loaded in our #5 or After Hold and full hold of ap-

proximately 650 short tons of bulk wheat will be

required.

Delivery to be at Albers Dock, Oakland.

Usual terms and conditions to apply, except there

are to be no Service or Claim Allowance Charges.

We wish to thank you for quoting this connec-

tion and trust you will be successful in securing

this business.

Yours very truly,

JAMES GEIFFITHS &
SONS INC GENERAL ACTS.

By
FH:H
ccSeattle Office

ALBERS WHEAT
[Endorsed] : Filed Jul 11 1934
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EXHIBIT A-7

340 California St.,

San Francisco, Calif. Sept. 5, 1928.

McCormick Steamship Co.,

Matson Bldg.,

San Francisco, Calif.

Attention Mr. Stein

Gentlemen :

—

Referring to our conversation of this date and

in which we herewith confirm having booked with

you 1500 tons of wheat for our s/s ''James Grif-

fiths" for loading at Tacoma Sept. 6th and for dis-

charge at Sperry Mill, South Vallejo.

Same terms and conditions as previously to apply.

We thank you very much for this business and

will make every effort to see that same is delivered

to the entire satisfaction of all concerned.

In the meantime, we hope you can arrange with

Sperry for additional wheat for the above Steamer

and for late September loading.

Yours very truly,

COASTWISE STEAMSHIP & BARGE CO.

By
FH:H
ccSeattle Office

[Endorsed] : Filed Jul 11 1934
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EXHIBIT A-8

San Francisco, May 31, 1928.

McCormick Steamship Co.,

Matson Bldg.,

San Francisco, Calif.

Attention Mr. Burley

Gentlemen :

—

Reference to our conversation of Tuesday, we con-

firm having booked with you 1500 tons of wheat for

our s/s "James Griffiths" to be loaded at Tacoma

about June 21st and for Sperry Mill, South Val-

lejo discharge.

Same terms and conditions as previously to

apply.

We offer you this vessel for an additional 1500

tons same loading date as above and for loading at

either Tacoma or Seattle.

We thank you for the above booking and trust

you will be successful in your efforts to secure this

additional tonnage for the above loading date.

Yours very truly,

COASTWISE STEAMSHIP & BARGE CO.

By
FH:H
ccSeattle Office

WHEAT
[Endorsed] : Filed Jul 11 1934
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EXHIBIT A-9

San Francisco, Calif., May 10, 1928.

McCormick Steamship Co.,

Matson Bldg.,

San Francisco, Calif.

Attention Mr. Burley

Gentlemen :—

•

Referring to our conversation of this date, we
herewith confirm that our SS "James Griffiths" will

lift at Tacoma on May 14th an additional 1500 tons

of wheat for South Vallejo discharge, which will

make a total of 3000 tons of wheat we now have

booked with you for this Steamer.

All other terms and conditions per our letter of

May 5th.

Yours very truly,

COASTWISE STEAMSHIP & BARGE CO.,

By
FH:H
ccSeattle OfSce

WHEAT
[Endorsed] : Filed Jul 11 1934
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EXHIBIT A-10

San Francisco, Calif., May 5, 1928.

McCormick Steamship Co.,

Matson Bldg.,

San Francisco, Calif.

Attention Mr. Burley

Gentlemen :

—

Reference to our conversation of yesterday, we

are pleased to offer you firm our SS "James Grif-

fiths" for movement of approximately 1500 tons of

wheat from Puget Sound to Sperry Flour Mills,

South Vallejo.

Loading to be immediately following voyage as

covered by separate letter of this date, now esti-

mated June 1st or 2nd.

We thank you for the opportunity of figuring

with you in this connection and trust you will be

successful in securing this business.

Yours very truly,

COASTWISE STEAMSHIP & BARGE CO..

By
FH:H
ccSeattle Office

WHEAT
[Endorsed] : Filed Jul 11 1934
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EXHIBIT A-11

340 California St.,

San Francisco, Calif.

March 26, 1928.

McCormick Steamship Co.,

Matson Bldg.,

San Francisco, Calif.

Attention Mr. Burley.

Gentlemen :

—

Referring to our conversation of this date, we
confirm and accept your firm offer of three thou-

sand tons of wheat for our SS ''James Griffiths'^

loading at Seattle April 4th/6th and to be dis-

charged at Sperry Flour Mill, South Vallejo.

Same terms and conditions as previous shipments

to apply.

We thank you very much for this business.

Yours very truly,

JAMES GRIFFITHS & SONS
General Agents

By
FH:H
cc Seattle Office

WHEAT LUMBER WITH CARGO

[Endorsed] : Filed Jul 11 1934

Q. Referring to Respondents' Exhibit A-11, the

letter of March 26, 1928, from James Griffiths &
Sons to the McCormick Steamship Company, will
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you state what is referred to there when it says

**the same terms and conditions"?

A. The same terms as of the contract of 1927.

Q. Libelant 's Exhibit 7 ?

A. Yes.

Q. Wherever that same terminology is used, it

always refers to that contract ?

A. It always refers to that one.

Q. Always refers back to that one ?

A. Yes.

Q. Now, referring to respondents' exhibit A-2, a

letter dated February 20, 1930, to James Griffiths &
Sons from the Sperry Flour Company, I will ask

you to explain the meaning of the term "the same

terms and conditions as previously to apply, except

that this cargo is direct through us and not through

McCormick'"?

A. That was a case of a booking where the gen-

eral terms and conditions,—where the general terms

and conditions v/ere to apply, except that we were

dealing directly with the Sperry Flour Company

and not the McCormick Steamship Company.

Q. The change would be that you paid no com-

mission.

A. Yes.

Q. In answer to my question about overtime at

your request [165] in the south and billing by

Sperry, does Respondents' Exhibit A-1 state a

transaction of that type ?

A. It does. The overtime was performed at our

request.
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Q. And was payment made ?

A. Direct to the Sperry Flour Company.

Q. Does Respondents' exhibit A-5, under date

of July 30, 1929, represent a similar occurrence?

A. It does.

Q. And payment direct.

A. Yes.

Q. Referring to Respondents' exhibit A-3,—will

you just state what the subject matter is that is

being discussed in that letter ?

A. On occasional trips the vessel proceeded from

Tacoma or Seattle to San Francisco via Britannia

Beach, that being forty miles above Vancouver, and

we had to see that Sperry Flour Company or our-

selves covered that deviation by insurance.

Q. That is what that letter covers ?

A. Yes.

The COURT : Who is Mr. Hollyday <?

The WITNESS : He is the San Francisco man-

ager.

The COURT : Your Manager ?

The WITNESS : Yes.

The COURT: You may cross-examine. [166]

CROSS EXAMINATION

By Mr. TWEEDT

:

Q. Now, Mr. Griffiths, in this letter of June 6,

1927—

The COURT: Referring to exhibit number

what?
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Mr. TWEEDT: Referring to Libelant's Exhibit

No. 7.

Q. You wrote of two dollars per short ton free

in and out less seven and one-half percent commis-

sion to yourselves. Did you know in each instance

what the McCormick charge was for freight?

Mr. DOBBIN: I will object to that as imma-

terial.

A. We did not.

Q. You were concerned, were you not, and

quoted a particular rate to McCormicks for car-

riage of the freight ?

A. Yes.

Q. And whatever they charged was none of

your concern?

A. It was not, but we knew, as a matter of fact,

it was a two dollar rate they were charged.

Q. The freight rate did not remain constant

from June 1927 to March 1931?

Mr. DOBRIN: I don't see the materiality of the

interrogation on the issues here presented.

The COURT : What is the materiality ?

Mr. TWEEDT: I think the evidence so far

shows,

The COURT: What is the materiality here?

Mr. TWEEDT: The point is this. Under the

evidence the McCormick Steamship Company, in

effect, chartered this vessel, and I want to show that

the McCormick Steamship Company was free to

charge whatever freight rates they saw fit.
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Mr. DOBRIN: I do not think it is material.

[167]

Mr. TWEEDT : I want to show that the freight

rates varied from time to time, and that the con-

tract varied from time to time, and that they

charged different freight rates.

The COURT: It is not proper cross examina-

tion.

Q. In all shipments made under this contract,

libelant's exhibit 7, the McCormick Steamship Com-

pany billed the shipper direct for freight, did they

not?

A. Yes.

Q. You never billed the Sperry Flour Com-

pany ?

A. We did on one account.

Q. That was the one account stated in that let-

ter?

A. Yes.

Q. Now did the McCormick Steamship Com-

pany pay the freight to James Griffiths and Sons?

A. They did.

Q. What freight, if any, did James Griffiths &
Sons pay to the Coastwise Steamship & Barge

Company ?

Mr. DOBRIN: I will object to that as immate-

rial.

The COURT: Sustained.

Mr. TWEEDT : All these parties deny they are

parties to the contract.
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The COURT : Sustained.

Mr. DOBRIN: The Coastwise Steamship &
Barge Company admits it is the owner.

Q. Mr. Griffiths, you stated, that you were aware

that Captain Johansen had a long and satisfactory

experience before becoming acquainted with your

Company. What was the source of that experience ?

A. A long general association on the waterfront.

[168]

Q. What inquiry did you make when you hired

him?

Mr. DOBRIN : In this case, while we were in the

process of having the pleadings settled, interroga-

tories were propounded, in that it was tried to be

found out whether we had failed to live up to this

contract. They tried to find out in what re-

spect,

The COURT: I think the objection should be

sustained as to what inquiry should be made.

Mr. TWEEDT : On direct examination this wit-

ness has testified as to the long experience. On
cross examination, I believe, I am entitled to find

out where he gained his knowledge.

The COURT: If there is any particular thing

to which you desire to challenge the attention of

the witness, anything concerning this person that

has been complained about in respect to his com-

petency, then direct the witness' attention to that.

Then you wiU have the thing upon which to base

your question.
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Mr. TWEEDT : That is not the point of the in-

quiry.

The COUET : Oh, no.

Mr. TWEEDT : I want to know what the Com-

pany does in hiring a man.

The COURT : It is immaterial on the testimony

now before the Court. If this man has done any-

thing which challenges the attention of the ship-

pers to his unfitness, that is one thing to which you

could direct his attention. But to just go over the

general field would be a useless consumption of

time.

The WITNESS: We knew him to be a compe-

tent man.

Mr. TWEEDT : He said he hired him from his

general [169] standing among the shippers.

The COURT: Then you can show whether his

record is such that he should have known; that

would be proper impeachment.

Mr. TWEEDT : No further questions.

(Witness Excused)

ARTHUR WUTHENOW
Called as a witness on behalf of the Respondents,

being first duly sworn, testified as follows

:
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DIRECT EXAMINATION

By Mr. DOBRIN

:

Q. Your name is ?

A. Arthur Wuthenow.

Q. Your address?

A. Seattle.

Q. What business are you engaged in ?

A. Shipping and barge business.

Q. What position do you now hold with the

James Griffiths & Sons?

A. I am manager of the Coastwise Steamship &
Barge Company; and James Griffiths & Sons are

their agents.

Q. How long have you been such ?

A. Sixteen years tomorrow.

Q. What was your occupation prior to that?

A. General Manager of the Alaska Barge Com-

pany for ten years.

Q. What business was it engaged in ?

A. Transportation of freight by water. [170]

Q. What has been your duties in connection with

your service with this company?

A. Well, the general duties of general manager,

the operation of ships, the hiring of captains and

chief engineers. I pass upon all freight rates and

make contracts.

Q. In other words, generally operate the serv-

ice?

A. Yes.
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Q. Do you likewise do the same work for James

Griffiths & Sons?

A. Yes, sir.

Q. In connection with the operation of vessels

owned by James Griffiths & Sons and by the Coast-

wise Steamship & Barge Company, did the Com-

pany employ an outside surveyor ?

A. Yes, sir.

Q. Who was he ?

A. James Meston.

Q. Wliat to your knowledge has been his experi-

ence in that capacity.

A. He had been for a long time employed by the

Todd Dry Docks. He had been a former marine

surveyor. He had been surveyor, and in my opin-

ion, he was competent, so I employed him.

Q. He is a man of what age ?

A. I would say he is 64 years.

The COURT : Hale and healty ?

The WITNESS : Yes, and actively employed.

Q. He is still employed now ?

A. No, we do not employ him. Mr. Meston at

the present time is building a ship for the Gov-

ernment. He has not [171] any time to do any

work for us.

The COURT : He voluntarily left the service ?

The WITNESS: Yes.

Q. What did he do in connection with the ves-

sel being operated ?

A. Whenever a vessel came into port, it was Mr.
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Meston's duty to go on board and interview the chief

engineer and the master to find out whether every-

thing was in running order. lie would make recom-

mendations and the captain and the chief engineer

would make recommendations to him as to any-

thing that needed repair, and he would see that the

work was done satisfactorily, to his satisfaction and

to their satisfaction and the ship owners.

Q. Did the ship owner honor these recommen-

dations *?

A. Yes.

Q. Did the company keep the ships in A number

1 condition, including the "JAMES GKIF-
FITHS"?

A. Yes.

Q. And has the Company at all times, in connec-

tion with the "JAMES GRIFFITHS" and other

vessels, made all repairs, replacements, and addi-

tions as recommended by the surveyor, by the mas-

ter, or the chief engineer.

A. Anything that was necessary to be done was

done.

Q. Were you personally in charge of seeing to

that?

A. Yes.

Q. And did you make your own investigation

as welH

A. Yes.

Q. Who was the master of the "JAMES GRIF-

FITHS" in March, 1931?
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A. Captain Julius Johansen. [172]

Q. Do you know how long he has been master of

that vessel, or how long he had been master up to

that time?

A. How long he has been master of the **JAMES
GRIFFITHS'"?

Q. Yes.

A. In 1928, I think, I put him master of the

''JAMES GRIFFITHS".
Q. And he continued up to and including this

voyage in question I

A. Yes.

Q. Is he still master of that vessel ?

A. Yes, sir.

Q. What to your knowledge was his prior ex-

perience upon and prior to your employment of

him?

A. I employed him when he was on the motor-

ship ''OREGON". That vessel was at that time

laid up and not doing anything and I employed

him at that time.

Q. What was his experience prior *to his experi-

ence on the "OREGON" ?

A. He had been with the Alaska Steamship

Company for fifteen years.

Q. What have you to say as to his past ex-

perience and your experience with him in your

employ ?

A. I think he is one of the most competent men
that we have ever employed. We have had lots of
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them, but he is one of the most competent men we

have ever had.

Q. Who was the Chief Engineer in March, 1931?

A. Mr. Anderson.

Q. How long had he been with the Company?

A. I think he was employed,—I have not the

records with me. We have so many men it is hard

to say, offhand. I should say that about a year

previous to that he came [173] with us.

Q. Was he a man of experience ?

A. Yes, sir.

Q. Did you know of his employments ?

A. We investigated his record previous to his

employment with us and we found it to be satis-

factory.

Q. Is he still in your employ ?

A. Yes.

Q. Have you found him to be capable ?

A. Yes.

Q. He is stiU attached to the ''JAMES GRIF-
FITHS"?

A. Yes, sir.

Q. The "JAMES GRIFFITHS" is now at San

Francisco ?

A. Yes.

Q. Tied up in the strike ?

A. Yes.

Q. Where was he employed before he came to

you?

A. At various steamship companies here. I think
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that we have employed him previously on one of

our steamers, '
'DELIGHT ".

The COURT : How long prior ?

The WITNESS : About six months.

Q. Did you arrange for the employment of the

steward's department?

A. I employed the captain, the chief engineer

and the steward.

Q. Was the steward on board a competent man ?

A. Yes, sir.

Q. A man who had been employed in your em-

ploy before?

A. Yes. [174]

Q. You had always found him to be competent

in his work ?

A. Yes.

Q. What was the method followed in the em-

ployment of the crew for the company, after the

Company had designated the Master and Chief

Engineer and Steward %

A. The Captain selected his mates, the first

mate would select the sailors, the chief engineer

would select his first assistant, and the first assist-

ant would select the oilers and helpers, et cetera,

and the steward would select the galley crew.

Q. Prior to sailing March, 1931, was the ves-

sel, the ''JAMES GRIFFITHS" properly man-

ned equipped and supplied, so far as you know?
A. Yes, sir.

Q. Will you please tell the Court what the prac-
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tice was that was followed between your Company
and the McCormick Steamship Company subsequent

to the letter,—Libelant's Exhibit No. 7,—with ref-

erence to taking up Sperry's cargo in the Pacific

Northwest ?

A. Whenever the vessel was about to be due on

Puget Sound, I would communicate with the Mc-

Cormick Steamship Company and ask them what

cargo they had available for the boat. They would

tell me approximately how much cargo there was

and then we would make arrangements for putting

the boat on berth, sometimes through the Sperry

Flour Mills, and sometimes through the McCormick

Steamship Company.

Q. The carriage with the Sperry Flour Company

was all south bound ?

A. Yes.

Q. On the North bound voyage you carried your

own cargo? [175]

A. Yes.

Q. And that was the only thing McCormick had

to do in connection with the Sperry Flour ship-

ments.

A. Yes.

Q. On this trip of March 2d, on which the

stranding occurred, did the McCormick Steamship

Company book any other cargo ?

A. Yes, they did. On this particular voyage

they booked 208 thousand feet of cedar poles; 650

tons of mill feed ; and 250 tons of wheat.
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Q. Who was the shipper of the poles ?

A. The McCormick Lumber Company.

Q. The only shippers were the Sperry Flour

Comijany and the McCormick Lumber Company

on this voyage %
,

.

A. Yes, sir. .,..

Q. How were the settlements made between

yourselves and the McCormick Steamship Company
relative to the cargo carriage for Sperry ? .

.

A. We billed the McCormick Steamship Com-

pany. The McCormick Steamship Company would

make the collection and deduct from our account

any charges pertaining to that shipment, including

commission, and the balance they remitted to James

Griffiths & Sons.

Q. You have heard the statement as to the man-

ner of settlement made with Sperry Flour Com-

pany as to overtime at your request ?

A. Yes, sir.

Q. You would remit to the Sperry Flour Com-
pany for those items %

A. Yes, sir. [176]

Q. Those letters, this correspondence,—Respond-

ents' Exhibits A-1 to A-11 inclusive, run to 1930?

A. Yes.

Q. Subsequent to 1930, would you say whether

or not the arrangement between the McCormick
Steamship Company and yourself and/or Sperry

Flour Company in connection with calling your

vessel was oral or covered by letters %
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A. It was usually oral.

Q. Do you recall now as to whether or not, on

this particular voyage, leaving Tacoma on March

2d, the communication with reference to the cargo

was oral?

A. I think it was. I have no records.

Q. You have no records in writing ?

A. No, we have no records.

Q. Who arranged for the payment of the crew,

and for the supplies ?

A. We did.

Q. And the disbursements, who made those ?

A. They were made in the Seattle office after

the return trip.

Q. Did the McCormick Steamship Company
have anything to do with those items ?

A. No.

Q. Did they have anything to do with the em-

ployment or the personnel arrangements that were

made?

A. None whatever.

Q. They were merely booking agents for cargo?

A. Yes.

Q. Will you state whether the manner in which

the master and chief engineer and the steward

was employed is the [177] customary method pur-

sued?

A. That is the customary method.

Q. The captain is responsible ?

A. Yes, that is the customary method.
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Q. And has been such for how long ?

A. Since I have been in the business.

Q. For how long ?

A. For twenty-five years.

Mr. DOBRIN : You may cross examine.

CROSS EXAMINATION

By Mr. TWEEDT

:

Q. You investigated Captain Johansen before

employing him?

A. Yes, sir.

Q. And also the chief engineer ?

A. Yes, sir.

Q. Did you get in touch with his former em-

ployers ?

A. I got in touch with Mr. Swan, General Man-

ager of the Oregon Steamship Company, and on his

recommendation I employed Captain Johansen. I

had known Mr. Swan for a long time.

Q. Do you recall how long he told you that Cap-

tain Johansen had been employed ?

Mr. DOBRIN : I will object to that.

The COURT: The general testimony is in as

to how he secured him and what method he pur-

sued. Now, if you have anything that you want to

challenge his attention to, as to whether he knew of

any condition that should have been called to his

attention,—we do not care about [178] consuming a

lot of time. The objection is therefore sustained.

Mr. TWEEDT: If Your Honor, please,
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The COUET: I do not care to argue it with

you. If you know of any incident, of any kind,

you can challenge his attention to that, which re-

lates to the fitness or unfitness of this man, and then

the Court will determine whether or not a reason-

able man should have known.

Mr. TWEEDT: What I am trying to get at is

the practice of these respondents.

The COURT : We do not care about that.

Mr. TWEEDT : Could I ask as to what he did

as to hiring the captain, not what the general prac-

tice is?

The COURT: What we want to know is what

he did with relation to these people, and that has

been gone over on direct. We do not care about

the practice. The practice may be wrong, but the

question is what he did in this case. Did he do

right in this case. He told us what he did. Now,

if you know that they did not do that or that they

did not go far enough, and there is some condition

or relation, the existence of which he should have

known, that is another matter. There is no use

consuming time.

Mr. TWEEDT: They have testified as to the

practice.

The COURT : We do not care about that.

Mr. TWEEDT : That is all.

(Witness Excused). [179]
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CAPTAIN J. HOWARD PAYNE

Called as a witness on behalf of the Respondent,

being first duly sworn, testified as follows

:

DIRECT EXAMINATION

ByMr. DOBRIN:

Mr. DOBRIN: Before interrogating this wit-

ness I want to make a preliminary statement so

that you will get some idea of what I am driving

at.

The COURT: Ask the questions and then we

will find out.

Q. State your name.

A. J. Howard Payne.

Q. Where do you reside ?

A. Seattle.

Q. What is your occupation ?

A. Master mariner, and manager, at the present

time, of a ferry line.

Q. What ferry line *?

A. The Ballard-Ludlow ferry.

Q. How long have you been a master mariner?

A. About 18 years of sea service and on shore

for a number of years.

The COURT: You must have started in early

in life.

The WITNESS : I did.

Q. You have had a great deal of experience here

in Seattle?

A. Yes, sir.
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Q. Were you ever employed by the Sea Service

Bureau at Seattle?

A. Yes.

Q. What is the Sea Service Bureau? [180]

A. It was created by the United States Shipping

Board in the latter part of 1917 for the purpose of

supplying officers and crews to Shipping Board ves-

sels and manning vessels—merchant vessels,—that

were being operated by the Shipping Board. These

bureaus were created in the various seaports on

both coasts, and the Shipping Board made these

offices available to private shipping concerns for the

purpose of securing men to man their vessels.

Q. Was there such an office in Seattle ?

A. Yes.

Q. What was your employment in connection

with that?

A. I was the manager of the Seattle office for

four or five years.

Q. When did you start ?

A. Immediately after the war was over.

Q. That was in 1918?

A. Yes.

Q. And you continued in that position until

sometime in 1922 or 1923?

A. Yes.

Q. Now, Captain, have you been in touch with

the functions of these Service Bureaus since that

time?

A. Yes, I have.
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Q. Will you state, Captain, whether or not,

—

strike that question,—What was the practice and

what is the practice of these Sea Service Bureaus

with reference obtaining information about men

they were going to place to the operators?

Mr. TWEEDT: I make the same objection to

that, the [181] same objection as made against,

—

The COUKT: The objection is sustained unless

it is shown that he is connected with the Bureau

now.

Q. Captain, as an operator of vessels on the

Sound here, and in your experience here, was there

any bureau in the City of Seattle on March 2d, or

during the month of March, 1931, including March

2d, where a master might go to obtain information

concerning seamen and officers, except the Sea Serv-

ice Bureau?

A. There was no bureau maintained for that

pose of supplying men,—a sort of an officers' club,

maintained a licensed officers' bureau for the pur-

pose of supplying men,—a sort of an officers' club.

Q. I mean, for other officers in and out of this

port, was there any other place where a man could

get a licensed officer ?

A. I do not know of any other place maintained

in Seattle except that one.

Q. Except the Sea Service Bureau ?

A. None except the Sea Service Bureau.

Q. During the time this Sea Service Bureau

started, when you went into its employ, did you

commence to keep records ?
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A. Yes, sir. They were kept from its inception.

They had to fill out service records in their applica-

tions that gave their experience, and then as the

years went on, those in charge of the Bureau came

to know these men by placing them and replacing

them from time to time. My assistant succeeded me
when I left, and he is still there. [182]

Q. A Mr. Kongsle?

A. Yes, sir.

Q. These records show whether the records of

the men on these ships were good or bad. That

is, the record of each man showed whether it was

good or bad?

A. Yes, we would get records, not only from

the masters of the ships personally, but we would

also get the ships' articles, and any records that

we had we go over very carefully and we were

very careful about keeping care of the records of the

men to be placed.

The COURT : You are taking a lot of time. This

is all immaterial, what he did in 1922 does not

affect us here.

Mr. DOBRIN: You will see that it does here.

The COURT: Get the man who is there now.

Mr. DOBRIN : I am going to qualify a man, who

started in when he was there.

The COURT: There is no use going into what

he did there. Was the man who succeeded him

there, and is he still in service.

Q. What has been the practice in this port
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with reference to the use of the Sea Service Bureau

hy steamship operators in this section ?

A. There has been a pretty general use of this

Bureau. When the shipping conditions were good,

of course it was used a great deal more. There

was less demand made on the Bureau when the

shipping became less, but especially in cases of

emergency, when there was some reason that a man
was taken off a ship, they could get service quickly

because they had the records and addresses of [183]

these men in the Bureau.

Q. Is it considered good practice to apply to

the Bureau for the furnishing of personnel ?

Mr. TWEEBT: To which we object as imma-

terial.

The COURT: Sustained.

Mr. BOBBIN: I do not want to open an argu-

ment.

The COUBT: I am not going to argue it with

you.

Mr. BOBBIN: You do not give me a chance

to be heard on the objection.

The COURT: Sustained.

Mr. BOBBIN: I think that is all.

CROSS EXAMINATION

By Mr. TWEEBT

:

Q. As a master mariner yourself, you use the

Sea Service Bureau as a last resort? You would
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prefer to get a man whose experience was per-

sonally known to you"?

Mr. DOBRIN: He objected to my asking him
question along this line.

The COURT : I think you are both wasting time.

The question is, what should a reasonable man do

in that sort of business?

Mr. DOBRIN: That was the question that I

asked as to what the practice was in this port.

Mr. TWEEDT: The practice of the port is im-

material.

The COURT: Proceed.

Mr. TWEEDT: No further questions. [184]

RE-DIRECT EXAMINATION

By Mr. DOBRIN:

Q. As a master mariner and operator of steam-

ship vessels and as a former manager of the Sea

Service Bureau, would you say that a master who
went to the Bureau for the purpose of securing a

licensed officer acted with due care and diligence?

Mr. TWEEDT: That is subject to more objec-

tions than any question that has been asked so far.

The COURT : I will very frankly say that a per-

son who went to a place of that sort certainly would

be warranted in hiring a man with the history

as disclosed on that record, irrespective of what

this man says.

Mr. DOBRIN: I just wanted him to testify to
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the same conclusion that Your Honor has already

drawn. We have no further questions.

The COURT: That is what any reasonable ju-

dicial mind would conclude. A man cannot be ex-

pected to do the impossible, but if he has employed

a person whose record would not at all conunend

him to the employment, then the Court would de-

termine whether the man was warranted in stop-

ping at the place where he did go.

(WITNESS EXCUSED). [185]

JULIUS JOHANSEN

Called as a witness on behalf of the respondent,

being first duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. DOBRIN:

Mr. TWEEDT: In calling the master of the

vessel. Your Honor, I think the other members of

the crew should be excluded while he testifies.

The COURT: Any objection?

Mr. DOBRIN: No objection.

The COURT: They may be excluded after they

are sworn.

(Whereupon respondent's witnesses were duly

sworn.)

The COURT: You will not be permitted to re-

main in Court while the case is on trial, nor will

you talk what the testimony is, nor what the testi-
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mony is going to be, nor what it was, excepting

to the respective proctors. You will remain out-

side within easy call.

Q. State your name.

A. Julius Johansen.

Q. Where do you reside?

A. 422 North 65th Street.

Q. Seattle?

A. Seattle.

Q. What is your age?

A. 56.

Q. What is your occupation?

A. Master mariner.

Q. What license do you hold? [186]

A. Master of any ocean boat, pilot in Pugct

Sound, in Alaska, San Francisco Bay, and San

Pedro.

Q. Issued by the Steamboat Inspection Service?

A. Yes, sir.

Q. How long have you been going to sea?

A. 42 years.

Q. Tell us your experience while at sea. What
you have been doing. Just state it briefly.

The COURT: You can commence now and then

go back, and we will stop you when you have gone

back far enough.

The WITNESS: All right.

The COURT : What are you doing, now.

The WITNESS: I am master of the "JAMES
GRIFFITHS".
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Q. How long have you been master of that vessel ?

A. I have been with the Company six years

and three months. I was previously master of the

motorship "OREGON."
Q. How long?

A. Two and one-half years.

Q. Prior to that?

A. Prior to that I was with the Alaska Steam-

ship Company, all the way from mate to master.

Q. How long were you master for the Alaska

Steamship Company?

A. Ten years.

Q. Sailing out of this port to Alaska?

A. Yes.

Q. You went into the employ of James Griffiths

& Sons in 1928?

A. Yes.

Q. On what vessel? [187]

A. The "EL CEDRO."
Q. When were you assigned to the "JAMES

GRIFFITHS."
A. In July, 1928.

Q. Except for time off, have you been continu-

ally master of that vessel?

A. Yes.

Q. What trade has that vessel been engaged in

since you have been master?

A. In British Columbia and California trade

and two trips down to Mexico.

Q. Describe the ship.
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A. 3545 gross tons.

Q. What is its net?

A. 2179 net.

Q. What is the length and. width?

A. 336 feet long and 46 beam.

Q. What kind of a vessel is it?

A. A steel steamer.

Q. What crew does it carry?

A. Twenty-eight men.

Q. What is the practice relative to the employ-

ment of the men? What was the practice, and.

what was actually done on the vessel relative to

employment of the crew by the master?

A. I hire the mates, and the chief engineer

hires his assistants, and the steward hires his help.

Q. From your experience, has that been and

is that now the common practice?

A. That is the way it is done.

The COURT: That is the way everybody does

it? [188]

The WITNESS: Yes, sir.

Q. Calling your attention direct to the date

of March 2d, 1931, on which date the vessel started

on the voyage on which it was stranded, will you

state whether or not your crew complied in all

respects to the rules laid down by the steamboat

service ?

A. Yes.

Q. Will you state whether or not, in your opin-
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ion, all the members of the crew were qualified,

experienced, and competent men?

A. They were.

Q. They were?

A. Yes.

Mr. TWEEDT: When?
Mr. DOBRIN: March the 2nd, 1931.

Q. Did all of the officers hold the proper li-

censes for the positions they occupied?

A. Yes.

Q. And the seamen the proper certificates ?

A. Yes.

Q. Do you know of any prior default on the

part of these parties?

A. No.

Q. Did this condition, which you described, exist

throughout the day of March the 2d, 1931, includ-

ing the hour and minute of sailing?

A. No. There was a change made at about this

time.

Q. I mean the condition.

A. The condition was the same.

Q. When was the vessel last in drydock? [189]

A. I think it was the 10th day of December,

1930.

Q. Where?

A. Todd's Dry Dock, Seattle.

Q. Were you attached to the vessel at that time ?

A. Yes.

Q. Did you inspect the vessel ?
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A. I was with the inspector there.

Q. Were all replacements made as required by
the Steamboat Inspector, as well as the vessel's

own surveyor?

A. Yes.

Q. Was the vessel at the conclusion of the dry

dock period in a seaworthy condition?

A. Yes.

Q. Was all of her equipment, boilers, tackle,

engines, and so forth, in seaworthy condition?

A. Everything was in seaworthy condition.

Q. Were you with the vessel up to and includ-

ing the day and time of sailing?

A. Yes.

Q. Did this condition continue which you de-

scribed, up to and including that time ?

A. Yes.

Q. What have you to say as to the seaworthy

condition of the vessel, her engines, her tackle,

apparel, equipment, before and at the commence-

ment of the voyage on March 2d, the voyage in

issue ?

A. First class.

Q. What have you to say as to the vessel being

properly manned, equipped and supplied?

A. She was. [190]

Q. Did she have supplies sufficient for the con-

templated voyage?

A. Yes.
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Q. Did she have sufficient fuel for the contem-

plated voyage?

A. Yes.

Q. What cargo did she carry?

A. We had wheat, mill run, and flour.

Q. You had poles?

A. AYe had poles on deck.

Q. Was this cargo all properly stowed?

A. Yes.

Q. What did she draw?

A. 19.4 forward, 18.4 aft.

Q. Did you have water ballast?

A. We had water ballast in number 2 and num-

ber 3, and we pumped out the water after we left

Tacoma to even the keel.

The COURT : How much deeper would the stern

be than the forward part of the vessel?

The WITNESS: I should figure two or three

inches lower than the bow.

Q. You stated you had to make a change at the

last minute ?

A. Yes.

Q. What change was that ?

A. A mate was relieved.

Q. Who was the mate that was relieved by Mr.

Mortensen ?

A. Mr. Kroon.

Q. Mr. Al Kroon?

A. Yes.

Q. Was Mr. Al Kroon the regular mate? [191]
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A. He had been there all the time.

Q. What was the reason why he did not stay

on this particular voyage?

A. His mother died, and he had to attend the

funeral; that is why he had to get off.

Q. The COURT: When did the mother die?

The WITNESS : Just two days before.

Q. The vessel sailed on Monday?
A. Yes.

Mr. BOGLE: She died Sunday morning.

Q. Who did you get to substitute for him?

A. Mr. Eriekson ofe the "EL CEDRO." The

''EL CEDRO" was laid up at that time and they

transferred him over to the "JAMES GRIF-
FITHS".

Q. On Sunday where were you?

I was home at Seattle.

Did you receive a phone call from Mr. Erick-

A
Q

son?

A
Q
A

Yes.

What was it?

The telephone rang Sunday night. He tele-

phoned me Sunday night. Mr. Eriekson said: "Cap-

tain, I got home and found my wife sick, so I

can't make the trip." I said: "That means I will

have to look for another man."

Q. That was Sunday night?

A. Yes, Sunday night about nine-thirty.

Q. What did you about securing another man ?

A. I went down Monday morning to the Sea
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Service Bureau, because we were to sail that day,

at nine o'clock in the morning, the first thing when

they opened up.

Q. Your vessel was due to sail at one o'clock from

Tacoma? [192]

A. Yes.

Q. Who did you contact at the Sea Service Bu-

reau with reference to securing a mate 1

A. That gentleman there (pointing).

Q. What did you tell him, and from that point

on, in your own language, tell the Court what

occurred at the Sea Service Bureau Monday morn-

ing.

A. I asked him if he had any mates. I told

him my man had to quit. So he looked up sev-

eral applications, of which he had quite a few,

and I did not take much interest in a lot of them

until he got to Mr. Mortensen. He said: ''There

is a man who has shipped out of here a long time.

He is a good all around man, a good man on

the winch, he is a good sailor and all around

man." I said: "He is the kind of man I want."

So he called up Mr. Mortensen. I said: "Now,

tell him it is only one trip.
'

'

Q. It was right in your own presence?

A. Yes. I said: "Now tell him it is only for

one trip. I don't want to mislead or fool a man,

and after he comes back fire him, or let him go.

Then he would say, " 'that is a funny skipper to

hire a man for one trip without saying anything
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and then let him go.' " I don't recall whether he told

him that over the phone or not. I told him to tell

him to come over right away, that the boat is to

leave at one o'clock, and if he can't come to telephone

me at Sperry 's mill right away, and I would try to

get a man at Tacoma. I told him I could not

stand there and wait. I left and took the nine-thirty

stage and got to the ship at eleven-fifteen. Well,

there was dinner at twelve o'clock and I was just

through eating [193] my dinner and Mr. Morten-

sen introduced himself.

Q. How did Mr. Mortensen appear to you?

A. All right.

Q. As to his physical condition*?

A. Fine.

The COURT : The man recommended by the Sea

Service Bureau?

The WITNESS: Yes.

Q. He had a license?

A. Yes.

Q. Did he appear to be an able bodied man?

A. Yes.

Q. All right, go on.

A. I said, ''You had better put your baggage

in the room. I will introduce you to the rest of

the men." I introduced him to Mr. Al Kroon,

and the rest of them, and then he had his lunch,

and I told Mr. Kroon, the first mate, to take him

around.

Q. Mr. Kroon, whose mother had died, was still

on the ship ?
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A. He was still in charge.

Q. He was staying by the ship'?

A. He was in charge all the time, even when

Mr. Erickson was there. I had to go to the Customs

House at that time so I left just then. .

Q. After that time did one of the mates, or

one of the men, say that he had known him before ?

A. Yes.

Q. Did he say he had shipped with him"?

A. Yes. Mr. Anderson said he had known him

before and had shipped with him. [194]

Q. Did he appear to know Mr. Mortensen when

he was introduced?

A. Oh, yes. He told me that he had shipped

with him lots of times. He had been sailing out

of Seattle lots of times with him.

Q. But, from that place you had to go to the

Customs House?

A. Yes.

Q. When you came back, did you see Mr. Mort-

ensen ?

A. Yes, we discussed plans with the men, and he

was among them.

Q. Did he at that time appear to be an able

bodied man?
A. Yes.

Q. Did you notice anything about him to the

contrary ?

A. No, I did not.

Q. What is the rule of the Shipping Board with
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reference to putting up the licenses'?

A. They must be put up in the pilot house

or chart room.

Q. Did he put up his license?

A. Yes.

Q. Did you see it?

A. Yes.

Q. What license did he have?

A. First mate of any ocean.

Q. After you came back, did you set the

watches ?

A. I arranged the watches.

Q. What watch did you arrange for Mr. Mor-

tensen ?

A. From twelve to four.

The COURT: Is this a good place to quit?

Mr. DOBRIN: Yes.

The COURT: The Court will be adjourned until

two o'clock.

(Whereupon the Court was adjourned at 12:00

o'clock until 2:00 p.m.) [195]

July 11, 1934, 2:00 o'clock p.m.

Mr. DOBRIN: If the Court please, counsel has

consented that I may interrupt the testimony in

order to place three short witnesses on the stand.

The COURT: Very well.



Coastwise Steamship S Barge Co., et al. 213

FRANK W. CHARLTON,

called as a witness on behalf of the Respondents,

being first duly sworn, testified as follows:

DIRECT EXAMINATION

ByMr. DOBRIN:

Q. You may state your name.

A. Frank W. Charlton.

Q. Are you from the office of the local Steam-

boat Inspection Service in Seattle ?

A. Yes, sir.

Q. I hand you a document and ask you if you

brought that from the files of the local steamboat

inspectors in Seattle?

A. I did.

Q. What is that?

A. That is a license, as it shows.

Mr. DOBRIN : I want to offer that in evidence,

Your Honor, but they advise me down there that

they cannot let this out of their possession, and I

would like to read it into the record in lieu of

offering the document itself in evidence. [196]

The COURT: Yes.

Mr. DOBRIN: This is a mate's license:
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'*C. Form 871. Seattle L-13598. File No. L 19680

Serial Nmnber Issue Number
45696 1, 2.

UNITED STATES DEPARTMENT OF
COMMERCE

STEAMBOAT INSPECTION SERVICE.

LICENSE TO MATE OF OCEAN OR COAST-
WISE STEAM VESSELS.

This is to certify that KRESTIN A. MORTEN-
SEN having given satisfactory evidence to the

undersigned United States Local Inspectors, Steam-

boat Inspection Service, for the District of San

Francisco, Calif., that he is a skillful navigator and

can be entrusted to perform the duties of Chief

Mate of steam vessels of any gross tons, upon

the waters of any ocean, is hereby licensed to act

as such chief mate on steam vessels for the term

of five years from this date.

Given under our hands this 3d day of May, 1929.

(Signed) JOSEPH P. DOLAN,
U. S. Local Inspector of Boilers.

(Signed) FRANK H. TURNER,
U. S. Local Inspector of Hulls.

O Form 822."

This document bears on the back of it the follow-

ing endorsements:
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Passed visual examination on April 25, 1929.

Surgeon's certificate on file in the office of U. S.

Local Inspectors at San Francisco, Cal.

(Signed) FKANK H. TURNES,
JOSEPH P. DOLAN,

U. S. Local Inspectors.

Signature of holder of this license:

(Signed) K. A. Mortensen,

Kristen A. Mortensen." [197]

That is all.

CROSS EXAMINATION

ByMr. TWEEDT:

Q. Has this license been revoked ?

A. Yes, sir.

Mr. DOBRIN: I object to that as incompetent,

irrelevant and immaterial.

The COURT: What was that question'?

Mr. TWEEDT: Has that license been revoked?

The COURT: What is the date of it?

The WITNESS : It is written on the license.

Mr. DOBRIN: May 3, 1929.

The WITNESS: That was the issue of it.

The COURT: That was the date of issue?

Mr. TWEEDT: Yes, Your Honor.

The COURT: And the question is whether it

was revoked ? I think he may answer.
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The WITNESS: Isn't it stamped "Revoked"?

Mr. DOBRIN: No, it is not; not that I can

see, anyway.

The WITNESS: That is all I know about it,

is what is on there.

Mr. DOBRIN: Of course the fact is, and there

is no argument about it, that the license was re-

voked subsequent to this voyage. I admit that,

and there is no question about it.

The COURT: That is what I want to know,

whether it was in force at the time of the voyage.

Mr. DOBRIN: It was in force at the time of

the [198] voyage, and was revoked afterwards.

The COURT: Very well.

Mr. TWEEDT : No other questions.

Mr. DOBRIN: That is all.

(Witness excused.) [199]

GUY KONGSLE,
called as a witness on behalf of the Respondents,

being first duly sworn, testified as follows:

DIRECT EXAMINATION
By Mr. DOBRIN:

Q. State your full name.

A. Guy Kongsle.

Q. Where do you reside?

A. Route 1, Edmonds, Washington.

Q. What is your occupation?
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A. I am local manager of the Sea Service

Section, U. S. Shipping Board, in Seattle.

Q. What is that?

A. An of&ce maintained by the United States

Shipping Board for the furnishing of seamen for

American merchant vessels.

The COURT: The same thing that Captain

Payne testified about?

Mr. DOBRIN: Yes, Your Honor.

Q. How long have you been in the employ of

that office?

A. Since November, 1922.

Q. Continuously?

A. Yes, sir.

The COURT: Who was your immediate pre-

decessor ?

A. Captain Howard Payne.

Mr. DOBRIN: The witness who testified this

morning, Your Honor.

Q. Will you produce for me. Captain Kongsle,

the record of Krestin A. Mortensen as on file with

the Sea Service [200] Bureau?

A. Yes, sir (witness produces document).

Q. Is one of these documents a copy of the

other?

A. Yes, sir.

Mr. DOBRIN: May I ask this question; will

that license I read in evidence be given an exhibit

number, or will it carry any number? I would like

to have it referred to as Respondents' Exhibit B,
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the one I read in evidence, and I will ask to have

this document marked Respondents' C, and I offer

it in evidence.

The COURT: Is this the original or a copy"?

Q. Is that the original or a copy?

A. That is the original. Mortensen made it him-

self. They are both made out b}^ Mortensen.

Q. They are duplicate originals'?

A. Yes.

The COURT: Admitted.

(Sea Service Bureau record of Krestin A. Mor-

tensen received in evidence and marked * 'Respond-

ents' Exhibit C".)

RESPONDENTS' EXHIBIT '*C"

Division of Operations

UNITED STATES SHIPPING BOARD
EMERGENCY FLEET CORPORATION

WASHINGTON

Service RECORD*

Name in full Krestin A. Mortensen
(Last.) (First.) (Middle.)

Permanent home address 1818 Terry Ave

Phone Main 9482

Month, day and year of birth 21 May 1893

Place of Birth Denmark
If of foreign birth, indicate where and when you

became a citizen of the United States Seattle

U. S. District Court, 27 Sept 1921
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Height 5-8-^2 Married or single S

What certificate do you now hold 2nd Mate Ocean

If holding provisional license, so state, and give

date of declaration No
Date of certificate Feb 17-1926 License and

issue numbers 41845-1-1-

Has such certificate ever been suspended? No
What position last held

?

WD Name of ship

and owner Latuche Alaska S/S Co.

In what line served apprenticeship ? Sail and Steam

Cause of vacating last position quit to go up for

License

PARTICULARS OF SEA SERVICE

SHIP RATING.
PERIOD, t OWNERS.

From

—

To—

Expansion
Santa Anna
Umatilla
Mariposa
Cordova
Juneau
Adm Wainwright
Iroquois

A B

Q M
A B
(( II

II II

Instructor

9-14-15
9-26-16
10-24-16
4- 4-17
8- 5-17
9-11-17
3- 2-18
7-16-18

5-27-16
10-13-16
Ll-20-16
6-30-17
9- 5-17
12-22-17
6-12-18
9- 3-18

Alaska S/S Co.
Pacific Coast S/S Co
Alaska S/S Co.

II li «
II II II

P.S.S. Co.
U.S.S.B.

If engineer, state turbine, experience, or training,

if any

(Signature) KRESTIN A. MORTENSEN

On what ship are you accepting employment *?

Ocean
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Date Feb 23-26 What position? 3 Mate

Approved: 3/2/26

A. R,. Cintinen,

Executive Assistant, Puget Sound District

* This service record should be made out in duplicate at the

port at which employment is accepted at beginning of each voyage.

t Application will not be considered unless record is given in

full and date of entering and leaving each position is accurately

shown. If additional space is required please use the reverse side.

Any false statement made will subject applicant to permanent
dismissal from service. 11—7634

SHIP. RATING FROM. TO. OWNERS.

Wakan Bos'n 9- 6-18 12-14-18 U.S.S.B.
Deer Lodge « « 7-25-19 8-26-19 (< <( i< II

Victoria A B 10-20-19 11-14-19 Alaska S/S Co.
Higho " " 2-18-20 5-20-20 U.S.S.B.
Sierra " " 5-27-20 12-18-21 E. K. Wood S/S Co.
Redondo " " 4-26-21 5-25-21 Alaska S/S Co.
Wenatchee " " 10-13-21 12-10-21 U.S.S.B.
Northland W D 1- 1-22 5- 4-22 Atlas S/S Co.
Adm Evans << << 9- 4-24 10- 2-24 P.S.S. Co.
Adm Rodman <( <( 4- 6-25 7-13-25 II II II i<

Latuche i< << 8- 1-25 11- 1-25 Alaska S/S Co.

PLACED BY SEA SERVICE BUREAU
3-4.26 Northland 3d-Mate

6-26-26 Doylestown 3d-Mate

3-5-27 Cross Keys

6-22-29 Olympia 2nd " Made Round trip

3-2-31 James Griffith worked day — License revoked

[Endorsed] : Filed Jul 11 1934

Q. (By Mr. Dobrin) Now, Captain Kongsle,

will you explain what is the name of the record

that you keep at the Sea Service Bureau, in con-

nection with people who register there and whom
you ship?
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A. Well, these records are maintained for the

purpose of showing them to ship operators and

ship masters who come to our office seeking them,

showing the previous record of these men.

Q. Do you check on these records from time to

time as the men ship, keep track of what they

do, etc? [201]

A. We endeavor to do so, yes.

Q. And any notations of any importance are

noted on the records, is that correct ?

A. Yes, sir.

Q. When a man registers he files one of those

applications, showing his previous experience and

the work that he has done, is that correct 1

A. He does.

Q. And thereafter you enter on there any and

all subsequent positions to which he is assigned by

your office'?

A. We do.

Q. Has your office in the past, and during the

year 1931, been used by shipping companies gen-

erally in this vicinity ?

A. It has.

Q. For the purpose of employing both officers

and unlicensed personnel ?

A. Yes, it has.

Q. Does the United States maintain this Bureau

in other places than Seattle ?

A. It does.

Q. How many are there ?

A. There are twelve all together.
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Q. Was there any other place in the City of

Seattle in March, 1931, where any such record of

men was kept for general use of the shipping in-

dustry?

A. No ; not that I know of.

The COURT: Could there have been and you

not know it ?

A. I do not know of any, and I did not know of

[202] another one.

Q. Have you a record here of the placements by

the United States Sea Service Bureau throughout

the United States?

A. We have.

Q. Have you brought that with you ?

A. Yes, sir. (Witness produces document.)

Q. When the United States Shipping Board was

operating a great many vessels you had a larger

volume of business, I suppose, out of your office ?

A. Yes, we did.

Q. And more of your attention was directed to

the vessels of the Shipping Board?

A. Yes.

Q. And subsequent to that time, more to the

general service, is that correct ?

A. Yes.

Q. Will you state where this information shown

on these documents that you have here comes from ?

A. From the headquarters of the Sea Service

Section, in Washington, D. C.
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Q. I suppose you would like to have these back,

wouldn't you?

A. Yes.

Q. If we offer these in evidence, and then make

photostatic copies of them would you leave them

here for the time being ?

A. We could do that, yes.

Q. I will take one for example; take the rec-

ord from June 30, 1926, to July 1, 1927, and I think

it is self-explanatory, but across the top are the

names of the [203] ports, and down the side are the

classifications, and in the appropriate columns is

shown the number of placements ?

A. Yes.

Q, With totals at the bottom and at the sides?

A. Yes.

Mr. DOBRIN : I wish to offer in evidence these

charts showing the placement of the Sea Service

Bureau throughout the United States, including

Seattle, for the years shown.

Q. Those years are—is it 1926 ?

A. 1926 to 1933, I believe.

Mr. TWEEDT : Do I understand that these are

the records that show the placement of all men by

the Sea Service Bureau, in all the various bureaus ?

A. Yes.

Mr. TWEEDT: We object to it, your Honor, as

incompetent, irrelevant and immaterial. I cannot

see what bearing the placement of other men
throughout the United States by the Bureau would
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have on the competency of the placing of a particu-

lar officer in Seattle.

The COURT : Overruled. This shows that they

patronized the recognized bureau to the degree that

it shows.

(Placement record of United States Sea

Service Bureau received in evidence and

marked "Respondents' Exhibit D".)

Q. (By Mr. Dobrin) Now, Captain Kongsle,

did you from time to time,—by the way, where is

this Sea Service Bureau located in Seattle?

A. Rooms 210-12 Canadian National Dock. [204]

Q. Has it been there ever since it was organized ?

A. It has been there since 1919.

Q. Do the men call there from time to time,

and do you have a place for them to sit around?

A. Yes, sir.

Q. Do you make a practice of talking to the

men, and do they talk one to the other, about their

experiences in connection with the service ?

A. Yes, sir.

Q. Do you know Krestin A. Mortensen ?

A. I do.

Q. How long have you known him ?

A. Well, I couldn't say. Ever since I have been

in the office.

The COURT: About how long; has it been a

week, or a month ?

A. Well, I would say twelve years.
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Q. Have you always found him to be a sober

and industrious man %

A. I have.

Q. Have you always found him to be a competent

able seaman and officer ?

A. I considered him such.

Q. Previous to the voyage in question he sailed

on a vessel known as the *'OLYMPIA". Did you

have any report from any officer on board that ves-

sel as to his competency ?

A. I did not have an official report.

Q. Did you have any conversation ?

A. Yes.

Q. With whom? [205]

A. Mr. Berry, the chief officer.

Q. What was his report with reference to the

competency of Mr. Mortensen as mate of that ves-

sel?

Mr. TWEEDT: To which we object on the

ground that it is hearsay.

Mr. DOBRIN: It is hearsay of a type, Your

Honor, but in order to show care in selecting men
that is the only evidence that we have.

The COURT: I do not think I ought to hear

that.

Mr. DOBRIN : I want to make an offer to show

by this witness that the report received

—

The COURT: (Interposing) Let it go in the

record.

Q. (By Mr. DOBRIN) That was in connection
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with your ordinary routine in checking up on men?

A. It was.

Q. That is how you find out whether men are

competent or incompetent?—I mean one of the

ways?

A. One of the ways, yes.

Q. What was this report ?

A. Mr. Berry said he was a good man.

Q. Mr. Mortensen sailed prior to the ''OLYM-

PIA" on a vessel known as the ''CROSS KEYS";
did you have any report from any officer on the

''CROSS KEYS" as to his competency?

A. We did.

Mr. TWEEDT : To which we make the same ob-

jection, on the ground that it is hearsay.

Q. Who was that?

A. Mr. Murray.

Q. What was his position on the "CROSS
KEYS"?

A. He said Mortensen was a good shipmate and

a good officer. [206]

Q. What was Murray's position on that vessel?

A. Chief officer.

The COURT : I think I had better say that this

does not strictly come within the rule as to hearsay

evidence. Here is a public official, keeping a record

for a specific purpose, and upon certain representa-

tions entries were made upon the record. That does

not come strictly within the rule as to hearsay evi-

dence.
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Mr. TWEEDT : I do not think, Your Honor, he

should be classified as a public official. This is a

private duty that they are performing here.

The COURT : Proceed.

Q. (By Mr. Dobrin) Based on the record of

Mr. Mortensen in your office, and information con-

cerning him, and your knowledge of him, would

you consider him to be a fit and competent man to

act as mate on the "JAMES GRIFFITHS"?
A. I did.

Q. You did not personally arrange for his em-

ployment on this occasion, did you ?

A. No, I did not.

Q. Who was your assistant there ?

A. Mr. Stephen Skocolic.

Mr. DOBRIN : That is all.

CROSS EXAMINATION

By Mr TWEEDT

:

Q. On how many vessels prior to the **JAMES
GRIFFITHS" did the Bureau in Seattle place Mr.

Mortensen ?

The COURT: Isn't that disclosed on the ex-

hibit? [207]

A. Yes, sir. You mean as a licensed man?
The COURT : It is on the exhibit.

Q. Does this show all the occasions on which the

Sea Service Bureau placed Mr. Mortensen ?

A. I do not know as we have that on that one
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or not. We have it typed on tliis copy here (show-

ing)-

Mr. DOBRIN: I must have gotten the wrong

one, then.

The WITNESS: We only place that on one

copy.

Mr. DOBRIN: I thought the other one was

identical with this one, so we had better mark this

one as Respondents' Exhibit D, instead of the other

one.

Q. (By Mr. Tweedt) The information con-

tained upon this document, all throughout here, is

in the handwriting of Mr. Mortensen ?

A. Yes.

Q. Of course the Bureau made no check to see

whether what he stated on here was accurate?

A. No, sir.

Q. What was the first occasion upon which the

Bureau placed Mr. Mortensen ?

A. Well, it is on the back of that application

there, typewritten.

Q. Where it says "Placed by Sea Service Bu-

reau"?

A. Yes.

Q. The first one is March 4, 1926, "NORTH-
LAND", 3rd mate.

A. That is it.

Q. That is the first time the Bureau placed Mr.

Mortensen ?

The COURT : He has said so.
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A. As licensed, officer, yes.

Q. Well, did they place him previous to that

as seaman? [208]

A. We have.

Q. Do you know which of these vesiieis he wad

placed on by your Bureau as seaman ?

A. Those were not our placements. I have two

cards here showing the ships we have placed him on

as an unlicensed man. The first time he was placed

was in 1921, as able seaman on the '*BAY CITY".

Next, he was placed on the "LATOUCHE" as able

seaman in 1925.

The COURT : Any other times ?

A. That is all.

Q. (By Mr. Tweedt) How many times? This

record shows seven times you placed him, twice as

a seaman. Now, you stated you knew him twelve

years ; in those twelve years how frequently did you

see Mr. Mortensen ?

A. Whenever he would come around the office.

The COURT : How often was that ?

A. Sometimes, as a man looking for work, he

would come in every day, and maybe then only

come in once a week.

The COURT: How often did he come in?

A. Well, I would say two or three times a week.

Q. (By Mr. Tweedt) Are you a navigator?

A. I am.

Q. A licensed officer ?

A. Yes, sir.
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Q. Referring to his record here as to placements

as an officer, have you any record to show the length

of time he served on each of these vessels ?

A. No, I have not. Quite often they pay off in

other ports outside of Seattle, and the only way we

would get that [209] record would be to send to the

Shipping Commissioner in the port where he was

paid off.

Q. Have you any other source of information

about a man that you place, except by chance one

of the officers of a vessel comes in to your office

and tells you about him ?

A. That is all.

Q. And that is accidental, isn't it, if a man
drops in"?

A. Not at that time. At that time I used to go

aboard most of the ships that we placed men on

and talk to the captain and the other licensed offi-

cers.

Q. Have you any record of the Sea Service Bu-

reau which shows that Mr. Mortensen held a chief

mate's license on March 2, 1931?

A. I believe it is marked on there. That is the

only record we have.

Q. This is the only record you have in your

office?

A. That is all.

Q. And you had nothing to do, yourself, with

placing him at this particular time I

A. No, sir.

Mr. TWEEDT : I think that is all.
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REDIRECT EXAMINATION

By Mr. DOBRIN:

Q. Captain, you have produced two cards, place-

ments before Mr. Mortensen got his license ; do you

know whether or not those are all the placements

he had ?

A. I think we must have had other ca,rds, but

there are so many coming in and asking for that

information about Mortensen that I think we must

have mislaid them some- [210] where.

Q. In other words, when you looked the other

day this is all that you could find, but you are of

the opinion that you had more, but they have been

mislaid, is that correct ?

A. Yes.

Q. Counsel asked you whether or not the only in-

formation you get about a man is some haphazard

conversation that you may have with someone ; what

other methods do you use in connection with your

Bureau to check up on these applications and the

records of the men ?

Mr. TWEEDT : I think he has already answered

that question.

Mr. DOBRIN: I do not think he understood it.

The COURT: Do you make any other checks?

The WITNESS : We have no other way.

Mr. DOBRIN : That is all.

Mr. TWEEDT : That is all.

(Witness excused.)
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STEPHEN J. SKOCOLIC,
called as a witness on behalf of the Respondents,

being first duly sworn, testified as follows :

DIRECT EXAMINATION

ByMr. DOBRIN:

Q. State your name, please ?

A. Stephen J. Skocolic.

Q. Where do you reside? [211]

A. Seattle.

Q. How long have you resided here ?

A. Twelve years.

Q. What is your present occupation ?

A. Investigator for Federal Transient Service.

Q. For the Government *?

A. Yes.

Q. What was your previous employment?

A. I was employed by the United States Ship-

ping Board.

Q. In what branch ?

A. Sea Service Bureau, Seattle.

Q. Wlien did you commence working there?

A. In March, 1926.

Q. How long did you work there ?

A. Up until June, 1932.

Q. Did you know Krestin A. Mortensen ?

A. Yes, sir.

Q. How long did you know him ?

A. Six years.

Q. How often would you say you had seen him

^aring that period of time ?
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A. Sometimes every day. Whenever he was iu

c^wn he used to drop in the office at least two or

three times a week.

Q. Whenever he was in port ?

A. Yes.

Q. In what connection did you know him, and

what was he doing there at your office ?

A. Applying for a job.

Q. Were you in the office when Mr. Mortensen

made this application, "Service record", Respond-

ents' Exhibit C? [212]

A. Yes, sir.

Q. Was that made to you ?

A. I think I scrutinized it and filed it away.

Q. When one of these records was filed what

did you do with reference to making any check as

to the verity of the information furnished ?

A. If the man was a stranger we checked it

against the deferred emplojrment list.

Q. What is the deferred employment list ?

A. The deferred employment list is a list of

men that are turned in for inefficiency, excessive in-

toxication, and disease.

Q. Did you ever find Mr. Mortensen on any of

those deferred Lists 1

A. No, sir.

Q. Did you always find Mr. Mortensen to be a

sober and industrious man ?

A. Yes, sir.

Q. Can you state how many times, to your
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knowledge, you placed Mortensen, prior to the time

he got his license ? Well, you would not know that,

would you?

A. No.

Q. You knew him after he got his license ?

A. I know the four ships that he shipped out of

the office as a licensed man.

Q. What check, if any, do you make in connec-

tion with his record as an officer after he is ship-

ped?

A. As a general rule, when the Shipping Board

was operating the ships, the masters would send in

their master's report of crew efficiency. The master

would turn in men who [213] were inefficient, in-

toxicated, or logged, and we marked that against

their cards. When it was for some of the private

companies we used to scrutinize the log book.

Q. In other words, any source of information

that was available, it was your practice to go to any

source ?

A. Yes.

Q. Did you ever have, or did there ever come to

your attention, anything about Mr. Mortensen in

any way to his discredit as an officer ?

A. No.

Q. Do you remember the time when Captain

Johansen called at the Sea Service Bureau for the

purpose of obtaining an officer for his vessel ?

A. Yes, sir.
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Q. Will you state to the Court what occurred at

that time.

A. Captain Johansen came in and wanted a mate

for his ship, and I kept an up to date list of all the

men, and as Mr. Mortensen was a coastwis<3 man
more than a deep water man, and had sailed on

steam schooners, I told Captain Joha,nsen .that he

would be just the man for him, as he had experience

on steam schooners and on coastwise ships.

Q. Did you recommend him to Captain Johan-

sen as being a competent officer ?

A. That he was a good man.

Q. Did you believe that ?

A. Well, from the records

The COURT: (Interposing) Well, you be-

lieved it.

A. Yes ; I believed it.

Q. At the time Captain Johansen called at your

office to [214] obtain a mate for his vessel was

there any other Bureau conducted in the City of

Seattle where he could have gone ?

A. Not for private ships. The American Mail

Line conducted a company employment office.

Q. That is for their own ships ?

A. Yes.

Q. But I mean for the general shipping indus-

try.

A. No.

Q. What is the purpose of the Government in

maintaining this Bureau ?
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A. To supply competent men for the American

Merchant Marine.

Q. In other words, to perform the very function

which Captain Johansen called upon you for, is

that correct!

A. Yes.

Mr. TWEEDT: That is calling for a conclu-

sion.

Mr. DOBRIN : That is all. You may inquire.

CROSS EXAMINATION

By Mr. TWEEDT

:

Q. What rank officer did Captain Johansen tell

you he wanted ?

A. He said he wanted a 2nd mate, but he wanted

somebody with a chief mate 's license.

Q. He told you he needed a 2nd officer for his

vessel %

A. Yes; but he wanted somebody with chief

mate's license.

Q. Have you any other record in your office that

shows that Mortensen had a 2nd mate's license,

other than that record %

A. I kept a daily list, and as the men got a raise

in grade [215] they came in and informed me, and

I put that information on my daily list.

Q. What is the daily list %

A. A list of all mates available. We check them

out as we ship them out.

Q. You stated that you recommended Morten-
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sen because lie had coastwise experience ?

A. Yes, sir.

Q. On this list of vessels on which you placed

Mr. Morteusen as an officer, what vessels were coast-

wise*?

A. The "NORTHLAND" was one, and the

"DOYLESTOWN". The ''CROSS KEYS" is

deep water. On the previous ships he was able

seaman, and the majority of them are coastwise

ships.

Q. In other words, he served as a 3rd officer on

two coastwise ships'?

A. Yes, sir.

Q. Can you tell me how long he served upon

those ships as 3rd officer ?

A. He served on the **DOYLESTOWN" for

about a year, which is considered pretty good for

steam schooners.

Q. How many trips as a 2nd officer does your

record show Mr. Mortensen had made ?

A. Well, I do not recall that.

Q. They are contained upon this list, are they

not?

A. Not the paid ofl date.

Q. But this record shows that he served upon

the "OLYMPIA" as 2nd officer?

A. Yes.

Q. That is the only record that you have that

he served as [216] 2nd officer?

A. Yes, sir.
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Q. What record, if any, do you have that he had

ever served as chief mate ?

A. I had no record of him serving as chief mate.

Q. Does the Bureau charge for placing a man?
A. No, sir.

Q. Either the ship owner or the man ?

A. No, sir.

Q. You still have in your office, of course, or had
—^this is Mr. Mortensen's record?

A. Yes, sir.

Q. Have you any other record of Mr. Morten-

sen in the office ?

A. Not to my knowledge, unless the regular

cards when he shipped out as an unlicensed man.

Q. Does your record show that Mr. Mortensen's

license was revoked after the trip on which you

placed him?

Mr. DOBRIN : It shows right there.

The COURT: How long after this trip was it

revoked ?

Mr. DOBRIN : At the hearing subsequent to the

accident.

Q. When was this provision put in this record

that his license was revoked ?

A. Is there a provision on there ?

Q. Yes, it states on here "License revoked".

A. I don't know.

Q. You do not know when that was put on

there ?

A. No, but naturally we heard of it. After the
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hearing before the Steamboat Inspection Service it

was divulged.

Q. Has this record been put on here very re-

cently? [217]

A. I haven't been in the office for two years—

-

it has been three years since I have bdeh down

there.

Q. How long were you in the office after March

2, 1931?

A. Up until June of 1932.

Q. Do you remember whether or not this record

had been put on during that time?

A. No, I do not.

Q. Did you gather the impression from the

master that he might use this man as chief mate,

or that he intended to use him as 2nd mate, but

wanted a man who had chief mate's license?

A.. I gained the impression he wanted to use

him as chief mate.

Q. Did you inform the captain that Mr. Morten-

sen had never sailed as a chief officer ?

A. No, I did not.

Q. Did he ask you whether or not he had?

A. No, he did not.

Q. Now, between the time that Mr. Mortensen

came off the ''OLYMPIA" and the time he signed

on the ''JAMES GRIFFITHS," had you made

any attempt to place him?

A. Yes.

Q. Were you aware at the time that you recom-
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mended him to the master that Mr. Mortensen had

been ashore for more than one year?

A. Yes, sir.

Q. Were you aware of what his occupation had

been during the time he was ashore?

A. No.

Q. Were you aware that during the year he

was ashore he had [218] been ill most of the time?

A. I was not aware of that.

Q. Were you aware that he had been ill during

the last ten days next preceding his signing on

the "JAMES GRIFFITHS"?
A. He told me he was all right whenever he

dropped in.

Q. When the master came in, as I understand

it, you telephoned Mr. Mortensen?

A. Yes.

Q. You didn't see him personally between the

time of telephoning and the time he went aboard

the vessel?

A. No.

Mr. TWEEDT: That is all.

REDIRECT EXAMINATION

By Mr. DOBRIN:

Q. How long previous to your telephone con-

versation with Mr. Mortensen had you seen him?

A. About a week or ten days.

Q. What was his appearance at that time, as

far as you could see?

A. He looked all right. He didn't complain

about being ill.
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Q. Was he looking for work ?

A. Yes.

Q. Prior to the time that Mr. Mortensen re-

ceived this employment did you have a conversa-

tion with the mate of the ''CROSS KEYS", Mr.

Murray, relative to him?

A. Yes, sir.

Q. What report did you receive from him as

to Mr. Mortensen 's competency as an officer?

A. That Mr. Mortensen was O. K. [219]

Mr. DOBRIN: That is all.

RECROSS EXAMINATION

By Mr. TWEEDT

:

Q. One other question. What other chief mates

were available on your list at the time Captain

Johansen came to your office?

A. Quite a number, fifteen or twenty.

Q. They were men who had experience as chief

officers ?

A. Well, none on coastwise ships. They were

deep water ships.

Q. But you had available men who held chief

mate's licenses and who had served as such?

A. Quite a number, yes.

Mr. TWEEDT: That is all.

Q. (By Mr. Dobrin) Did you consider of these

fifteen or twenty that Mr. Mortensen was the best

qualified for this job?
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A. Yes.

Q. And that is why you recommended him for

it?

A. Yes.

Mr. DOBRIN: That is aU.

Q. (By Mr. Tweedt) One other question. Can
you tell me whether the other men on your list

had had experience sailing in and out of Seattle

and Tacoma?

A. Yes, they had.

Mr. TWEEDT: That is all.

(Witness excused.) [220]

JULIUS JOHANSEN,
recalled as a witness on behalf of the Respondents,

testified as follows:

FURTHER DIRECT EXAMINATION

By Mr. DOBRIN:
Q. Captain, do you remember where we were

in your testimony when we stopped?

A. I think I had come back from the Custom

House.

Q. I think you said that you set the watches

and assigned Mortensen to the 12 :00 to 4 :00 watch ?

A. Yes, sir.

Q. Then do you know what Mortensen did after

the vessel left Tacoma?

A. We left Tacoma at 4:20, and he was helping
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putting down the hatches, together with the 2nd

mate, and they were through at 5:00 o'clock.

Q. And then I suppose you had supper?

A. We have supper at 5:00 o'clock.

Q. And after supper did he go below ?

A. He was sent below, but him and Mr. An-

derson came up in the pilot house and looked

around, to get acquainted there.

Q. Who is Anderson?

A. Anderson was the 2nd mate.

Q. When did Mr. Mortensen go on watch that

evening ?

A. He came up in the pilot house about twelve

or fifteen minutes to 12:00. He came up and got

in conversation with the 3rd mate.

Q. His watch was starting at 12:00? [221]

A. Yes. Sometimes they come up a little before.

Q. When Mr. Mortensen went on watch where

was the vessel, approximately?

A. Well, we were about four miles past New
Dungeness.

Q. You were on a course to clear what point?

A. Race Rock.

Q. When Mr. Mortensen came on watch what

conversation, if any, did you have with him?

A. Well, before there was any conversation I

must state that the 3rd mate and Mortensen went

into the chart room and looked at the chart. We
always have a chart on the table with a track

drawn on the chart, and they were talking things

over, and I stepped in and I said to Mr. Mortensen,
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*'Now, this is the track we are running on," and

then I went out of the pilot house again, and of

course at 12:00 o'clock the 3rd mate went away.

Now, after he had gone down I says to Mr. Mor-

tensen, "Now, Race Rock Light is about fourteen

miles away, I am going to lay down on the settee

in the chart room. Now, I want you to call me
when that light is sighted, and if it is not sighted

at 1:00 o'clock you call me anyway." Well, I

laid down, and I don't think it was more than

about ten minutes after when he called me. Of

course I was not asleep, I was awake. He says

*'The light is sighted," and I got up and looked

at it, so I told him, "Now, there is about a

two-hour flood, and when we get close down to

Race Rock the flood sometimes will set to the

light," and I said, "You be careful, if there is

any set you call me right away, but if everything is

all right up to that time you call me two miles

before [222] we get to that light, and remember

that we want to pass that light not less than a

mile and a half off." So he says, "All right,"

and I laid down.

Q. When he came on watch, what was his

appearance ?

A. It was all right. He came into the pilot

house smoking a big long black pipe.

Q. Did he look strong and able-bodied?

A. He seemed to.

Q. Did he appear to understand the instructions

you were giving him?



Coastivise Steamship d Barge Co., et al. 245

(Testimony of Julius Johansen.)

A. He understood everything.

Q. Did lie have the appearance of the usual

mate who was to do that particular work?

A. He did.

Q. He appeared as though he understood just

what he was about ?

A. Yes.

Q. After you had given him these last instruc-

tions did you go back to the settee or to your room ?

A. I laid down.

Q. And then what was the next you knew?

A. I felt a terrific jar, and I jumped out of the

pilot house and I grabbed the telegraph, you know,

because being on the Alaska run there is lots of

logs in the Sound, and we have a habit when we

suspect logs to stop the engine. Lots of times the

logs get underneath the bottom and then get in

the propeller, so we always have that habit to stop

the engines right away. I stopped them and looked

out the pilot house window and I saw a little light,

Eace Rock light, and I flew out [223] through the

door, and there was Mr. Mortensen standing hang-

ing onto the rail, and I said, "What is the matter,

what is wrong?"—"I don't know, sir; I don't know,

sir; something happened; something happened."

He looked like he was petrified.

Q. What signal did you make on the telegraph?

A. I stopped first, and then I threw her full

astern.

Q. Now, Captain Johansen, when Mortensen
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went on watch did you make any inquiry about

his having been up the Sound before ?

A. Yes. I asked him if he was acquainted with

the Sound, and he said yes. Of course I knew that

he had been out and in on boats through the 2nd

mate. I says, ''Do you know much about it?" And
he says, "Oh, yes, considerable."

Q. Was there anything about standing the watch

on this particular run requiring any unusual skill?

A. Well—
Q. (Interposing) I mean on this particular

course that you were steering there.

A. Well, of course at the time, like I told him,

I said "If you ever notice any set call me." Of

course there is the light, you know, you see the

light when you go along and you can naturally

tell whether you are setting.

Q. My question was a little unfortunate. I

mean there was no requirement to make any change

of course at all?

A. No. There would be if the tide was setting,

surely, and therefore I instructed him to call me
if he noticed any set.

Q. If he had followed your instructions you

were going to take care of that? [224]

A. If the ship is setting either one way or the

other you have to change your course.

Q. What did the vessel strand on?

A. Rosedale Reef Rock.

Q. After it struck was the vessel subsequently
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salvaged and brought back to Seattle?

A. Yes.

Q. And her cargo discharged here ?

A. Well, some of it was spoiled.

Q. I mean the rest of it was discharged here?

A. Yes.

Mr. DOBRIN: That is all.

Mr. TWEEDT ; Have you the master's report to

the employers, Mr. Dobrin?

Mr. DOBRIN: I think it is incompetent, but

I have no objection to you having that, his report

to the owners. Might I ask this further question?

Q. (By Mr. Dobrin) Captain, what did you

have Mr. Mortensen do after the stranding?

A. I sent him down to take soundings.

Q. And he worked around the ship ?

A. He worked with the rest of them.

Q. All night long?

A. The ship took a list, you know, and it was

difficult to keep the deck load. He was working

around taking soundings, and we were hoisting No.

1 booms, first of all.

Q. I might ask this further question; do you

recall who was the helmsman at the time?

A. Well, we called him John. He was a big

fellow. I cannot [225] recall his last name.

Q. Do you recall the name of the lookout?

A. Well, his name was Lindblom.

Q. Were they both experienced men, men that

you had had before?
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A. They were old-time sailors.

Q. Men in whom you had every confidence ?

A. Oh, yes.

Mr. DOBRIN: That is all.

CROSS EXAMINATION

By Mr. TWEEDT

:

Q. Captain Johansen, what compasses did you

have aboard the "JAMES GRIFFITHS" when

she sailed from Tacoma?

A. The name of them?

Q. How many did you have?

A. Two.

Q. What were they?

A. That is, we had three, in fact, but we only

used two, the standard and the wheel-house com-

pass.

Q. When had those compasses last been in-

spected ?

Mr. DOBRIN: Just a moment; if the Court

please, this raises the same question I started to

raise before. We have served interrogatories in

this case for them to specify in what respect they

claim that the vessel was in any respect unsea-

worthy or improperly manned or equipped, and

they answered that interrogatory by saying that

we had an incompetent mate and did not use due

diligence to get a competent mate, and that when

they were advised as to other respects they would

let us know [226] about it, but we have not heard
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anything about any other charge, and it seems to

me that they cannot go fishing around without us

having some notice of where they are heading for.

Mr. TWEEDT: If Your Honor please, the law

is so well settled, particularly since the

—

The COURT: (Interposing) Oh, I do not care

to hear any argument. He may answer the ques-

tion.

A. You mean adjustment of the compass ?

Q. Yes.

A. Now, I cannot recall that, but every trip,

and every day, I take bearings all the time, when-

ever the sun is out.

Q. To get the deviation of your compass?

A. Yes; all the time, because I will tell you it

changes all the time due to the fact of the cargo

—

you may have cargo stowed in the hold like iron,

you have those drums of iron, and every day you

have to get the deviation in order to navigate the

vessel.

Q. Where did the "JAMES GRIFFITHS'^
come from just before loading in Tacoma?

A. We laid at Tacoma two weeks, I think that

we were laid up, and then we went to Seattle and

loaded at Hanford Street, and then went back to

Tacoma and completed loading.

Q. What cargo did you have aboard. Captain

Johansen, upon sailing from Tacoma?

A. From Tacoma to Seattle, or out from San

Francisco ?
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Q. Yes.

A. I think we had around — of course I can-

not remember [227] exactly, but it was around

2700 tons of wheat. I cannot tell. Of course if

I had the log book or the cargo plan I could tell.

But we had around 750 tons of mill run, and some

flour. Now, I cannot tell how much we had.

Q. Does your cargo plan show all of the cargo

aboard ?

A. It does after the trip is over. Now, suppose

we come from San Francisco and discharge, we
make out a plan for the trip and send it to the

office. On this particular trip I do not know
whether we did that or not, but that is the rule.

Mr. DOBRIN: The cargo plan is here, Captain,

if 3^ou want to look at it.

Q. If you can give me the approximate amount

of cargo you had on board?

A. Most of the time we make a notation in the

log book of the load.

Mr. DOBRIN: You can probably refresh your

memory from that. (Handing log book to witness.)

A. According to this log book we had 2250 tons

of bulk wheat, 650 tons of mill run, and 32 tons

of flour. I forget how many piling we had on

deck. I haven't got that down here. We had some

piling on deck, but I don't remember how many.

Q. (By Mr. Tweedt) Where did you have your

deck load?

A. On deck, on the weather deck, fore and

aft.
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Q. What was the deck load ?

A. Well, it was piling, telephone poles.

Q. How high were they stowed on the deck?

A. They came up—I don't know, it was one

or two feet above the bulwarks—I couldn't exactly

remember, but [228] one or two feet above the

bulwarks. It is pretty hard to remember; it is

a long time ago.

Q. How much freeboard did you have, Captain?

A. Free-board?

Q. Yes.

A. Oh, we had about six feet, six inches, I guess.

That is, what we call free-board. That is, above

the mean draft, that is what I mean. I think we

had about twelve feet free-board.

Q. To the lowest part of the deck?

A. Well, now, she had about between ten and

eleven feet, in my estimation, that is, from tha

water line to the main deck.

Q. How was she loaded with respect to her

Plimsoll line?

A. Well, she was close to six feet above the

Plimsoll mark. She loaded twenty-three feet, one

inch, mean draft.

Q. About twenty-three feet when she is loaded

to the mark ?

A. Yes, twenty-three feet, one inch.

Q. What was the draft forward, Captain, upon

sailing from Tacoma?

A. Nineteen feet, four inches, forward, and
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eighteen feet, four inches, aft. That is, leaving

Tacoma.

Q. What was the reason for her being down by

the head. Captain, when she sailed?

A. Now, let me see; I think we loaded some of

those piling first at the McCormick Dock before

we went to Seattle, those poles, and in order to

make her seaworthy we pumped water into No. 2

and No. 3 bottom tanks, to stiffen her, and that is

what Jmade it down by the head when we were

through loading. [229]

Q. The water?

A. It was No. 2 hold, lower tank, and of course

that brought her down by the heal. Therefore, af-

ter leaving Tacoma we pumped that water out, so

as to get her on an even keel.

Q. When did you pump the water out ?

A. After leaving Tacoma. You see, you cannot

pump it out at the dock, you have to pump it out

afterwards.

The COURT : You pumped it out practically as

soon as you commenced to move ?

A. No ; we do not start until we get by Seattle.

The COURT: You pumped her out when you

came by Seattle ?

A. After we passed Seattle. You are not allow-

ed to pump oily water out between Seattle and Ta-

coma. After you pass Seattle you pump it out in

the Sound.

Q. (By Mr. Tweedt) Does your log book show
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her draft after you had evened her up ?

A. No, sir. There is no chance to get that.

Q. That is, it is a guess 1

A. Yes, it is a guess.

Q. It is a guess as to what her draft was after

that time?

A. Yes, that is all.

Q. How many men does your certificate call for,

your crew?

A. It calls for six A.B.'s, three ordinarys, three

mates, the master, the chief engineer, three en-

gineers, and then as many as we feel like carrying in

the steward's department.

Q. How many did you have 1

A. Twenty-eight men, altogether. [230]

Q. How long had the 2nd and 3rd officers been

with you?

A. The 2nd had been there about fifteen months

or so, and the 3rd, it was his first trip.

Q. Do you recall what licenses they held ?

A. Yes. He had a 3rd mate's license, this fel-

low that was 3rd mate, and Anderson had a 2nd

mate's license.

Q. You were asleep when the vessel struck Rose-

dale Rock, were you. Captain ?

A. Yes, sir.

Q. When had you first gone into the chart room

to rest?

A. Ahout five minutes after midnight.

Q. Where was your vessel then ?
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A. She was about four to five miles past New
Dungeness Light.

Q. What officer was on watch when you retired ?

A. Mr. Mortensen.

Q. You had set the course before you retired?

A. Oh, yes ; before he came on deck. We passed

Dungeness Light at about 11 :31 or 11 :32.

Q. All he had to do, then, was to follow

A. (Interposing) Follow my instructions.

Q. Yes ; follow your instructions.

A. That is all. I always shift the courses. That

is just a habit. When you have been up a long

time, in order to get some sleep, when you get to a

point you change your course to the next point,

and then you can lie down. Then I give instruc-

tions to the mate who is on watch to call me before

we get to the next point, say one mile or two miles

before, and then I am up and ready when we pass

that point, and I set the course [231] for the next

point. That is the only way to get a little rest.

Q. Did you go out of the chart room again be-

fore the vessel struck ?

A. Yes, sir. That is, I came out about 12:15 or

12:20.

Q. The light was then in sight ?

A. Yes.

Q. What was the condition of the weather at

the time the light was in sight ?

A. It was cloudy, but the moon was shining.

Q. Was it clear?
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A. Yes, sir.

Q. How far away did you estimate Race Rocks

were at that time ?

A. At 12:20?

Q. Yes.

A. They must have been about, oh, about ten to

eleven miles off.

Q. How did your vessel bear at that time from

Race Rocks?

A. About 10 degrees on the starboard bow.

Q. H that course had been followed how far off

Race Rocks would you have passed ?

A. We would have passed a mile and a half off.

Q. Did you have any particular conversation

with Mortensen at that time, that is, the time you

sighted the light ?

A. Yes. I came out and instructed him, I said,

"Now, remember, be careful; as I told you before,

it is a flood tide, and when we get further down

she is apt to set to the light, and if you notice any

set, call me, but if not, call me within two miles of

when we get to the light, because [232] I want to

pass at least a mile and a half off.
'

'

Q. Why did you want the mate to call you when

the rocks were two miles away ?

A. Because then I would have a chance to navi-

gate the ship by the point myself; if she was close

in I could take her out, or whatever it was. That

is my custom. I want to be up before I get to a

point, so I can navigate by in safety.
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The COURT: Do you always do that with all

the mates?

A. All the mates, yes, sir; regardless if a man
has been with me for six years, except on the Alaska

run where you have pilots, and then of course you

depend on the pilot.

Q. Does the chief officer on the ''JAMES

GRIFFITHS" usually stand the 12:00 to 4:00

watch ?

A. Well, they usually stand the 4:00 to 8:00, but

there is no practice, you can put a man on any

watch. I put Mr. Mortensen on this watch because

Mr. Anderson knows the condition of the ship, and

I wanted him to stand the 4:00 to 8:00 watch, so

he could be on deck in the forenoon to attend to

the work. In these ships you have a different cargo

from other ships, and it takes a long time to learn

how to handle it, and Mortensen didn't have any

experience in that. That is why I put him on the

watch that I did. Furthermore, Anderson had been

up all day, and Mr. Mortensen and the 3rd mate

were sent below at noon so they could rest until 8 :00

o'clock, because you have eight hours below before

you put a man on watch. Mr. Anderson had been

on watch all day, [233] together with Mr. Kruon,

and Mr. Mortensen came on at noon, and I sent him

below at 4:00 or 5:00 o'clock, and he would get

seven hours rest at the minimum.

Q. After the vessel struck and you came on deck,

what was the condition of the weather at that time ?
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A. Well, the weather was cloudy. It was cloudy-

clear. I could see the black buoy—if you will look

at the chart—have you got the chart there ?

Q. Yes. It was clear"?

A. Yes. As soon as I jumped out I could see

that black buoy right in the moonlight. The moon

was shining on it.

Q. That is an unlighted buoy ?

A. Yes.

Q. How far away was that buoy ?

A. As far as I could estimate, it must have

been, oh, 500 to 1000 feet, I should judge.

Q. From the place you struck ?

A. Yes.

(Chart placed before the witness.)

Q. I would like to have you mark for us

A. (Interposing) I did not bring my glasses

with me.

Q. Mark the approximate position where you

struck.

A. Do you see a little spot there (indicating) ?

Q. Here is one spot, and here is another spot

(indicating)

.

A. Here is the buoy, that black buoy, and here is

the rock right here. That is the one we struck,

right head-on.

Q. Will you draw a mark out here to indicate

that?

The COURT: Mark where the ship was when
you struck.
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A. Yes. (Indicating on chart.)

The COURT: Where was the ship when you

came out? [234]

Mr. TWEEDT: After she struck, Your Honor?

The COURT : No ; before.

The WITNESS : If we had the dividers here I

could mark that. Here is Dungeness right here

(indicating), and we would be about here (indicat-

ing).

The COURT: Mark where you were when you

came out?

A. I can do that approximately. Say she was

just about here, approximately (indicating). If I

had the dividers here I could measure off the exact

distance.

The COURT : And then give the course that the

ship took.

Q. (By Mr. Tweedt) Is that the time when you

saw the light, Captain ?

A. Just about, yes. We had made about eight

miles, seven or eight miles, and we had about an-

other eleven to go, so it would be about here (in-

dicating). We was going on this course here.

The COURT : That was the course on which you

had set the vessel ?

A. Yes, sir.

The COURT: Where was it when you came

out?

A. Just about here (indicating)

.

The COURT: You came out of the pilot house
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wlien the vessel was about there ?

A. Yes. That was when Mr. Mortensen called

me.

Mr. DOBRIN: That was at 12 :20 ?

A. Yes, sir.

The COURT: Then what was the course, when

you came out?

A. The course was the same course, but she had

set [235] down with the tide—either bad steering

or the current had set her over, so she was this way

(indicating), on the same course, but the tide had

set her over.

The COURT: Yes; I see.

Mr. TWEEDT : May we mark this point where

the captain first saw the light ?

The WITNESS : That is not exact.

Mr. TWEEDT: No, but we will mark it "A",

and the point where the vessel was after she struck

we will mark as point '*B".

The WITNESS : Yes. If she continued on the

proper course, without any set or current, she would

have passed a mile and a half off here, which would

be this distance off (indicating)

.

Q. (By Mr. Tweedt) Now, the line drawn from

**A" to "C" was the course you charted for her?

A. Yes ; that is the course she was on.

Q. And the last time you came out of the chart

room, before she struck, she was at point ''A"?

A. Approximately. Of course we could get it

exactly, but that is just approximately.
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Q. There is no question about that, Captain.

Mr. TWEEDT : We wiU ask that this be mark-

ed as libellants' exhibit.

Mr. DOBBIN: I have no objection, since the

record shows that the markings made on the chart

were made by the captain with a pencil, and without

any instrument.

The COURT: The record shows how it was

done.

Mr. TWEEDT: I will relieve counsel's mind

on that; the markings are just to show approxima-

tions, so that [236] we may visualize the testimony

of the witness.

(Chart received in evidence and marked

^'Libellants' Exhibit "No. 8".)

Q. (By Mr. Tweedt) Captain Johansen, ap-

proximately how wide are the straits from Race

Rock across?

A. Oh, about eight miles, I guess, or nine to

ten miles. It is a little further here (indicating).

The COURT: How far?

A. About nine or ten miles, approximately.

Q. What were the engines doing. Captain, when

you came out of the chart room, after she struck?

A. Full ahead,

Q. You say that Mr. Mortensen was standing

hanging onto the rail ?

A, Yes, sir^ looking at the light, on the star-

board wing of the bridge.
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Q. What was his physical condition at that

time ; did he seem dazed %

A. Sure, he was dazed. He was standing there,

he couldn't even talk, and I said, "What is the

matter*?" And he said, "I don't know—I don't

know—something happened—something happened."

I said, "Didn't I tell you to call me"?" find he said,

"Yes—yes—yes—" that is all he said.

Q. You were not able to find out from him what

had happened?

A. No.

Q. He never offered any explanation to you?

A. No, sir.

Q. As to what happened ?

A. No. He says, "I thought she was way off

—

I thought she [237] was way off." That is the only

thing he said. I said, "Didn't I tell you to call me
when we were two miles away?" And he said,

"Yes, but I thought she was way off."

The COURT: How soon after you were called

did it collide, or was it before ?

A. The collision?

The COURT : Yes.

A. Before. The shock woke me up.

The COURT : I see.

A. Yes ; the jar woke me up.

Mr. DOBRIN : Give the Court the time.

A. At 1 :36.

The COURT : Was that A. M. ?

A. A. M., in the morning.
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Q. (By Mr. Tweeedt) What happened, Cap-

tain; was the ship making water after she struck?

A. Yes. There was water in the No. 1 hold, and

the water was coming in fast after that. I got the

engineers to fill the after peak, and No. 5 tank, in

order to get the stern down, try to raise the bow.

I was trying to back off. The wind started to blow

after we got on, from the port bow, and of course

the wind was setting her down, and I was afraid

she would be down on the starboard side, so I kept

backing all the time to bring the stern up against

the wind, to keep her from drifting down on the

reef on the lee side.

Q. What did you have in No. 1

1

A. Bulk wheat, and some mill run flour.

The COURT: Was that the usual course and

route that vessels usually take? [238]

A. Yes. I always go that close, but some peo-

ple go further off. That isn't any standard rule,

you know, for anybody. Every one uses his own

course or track. Some run wider and some run

closer. It all depends on the master, whatever he

wants to do in passing points.

The COURT: Is there any advantage in going

closer ?

A. It is in foggy weather, because you hear the

fog horns, and if you get in close you can always

pick them up. That is the way we do in Alaska

waters, that is how we navigate there, in order to

find our passageways.
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Q. Wliat was the state of tlie tide, Captain,

when you sighted Race Rock ?

A. It was about two hours flood.

Q. What tendency does that have to' set the

vessel? ..•.••'..

A. When you get close up to Race Rock from

Dungeness, about ten to twelve miles out, it runs

straight ahead, and you are bucking it thiere, but

when you get closer to Race Rock then there is a

tendency to set in to the light, due to the fact that

it runs to the other straits there.

Q. Are there any tiderips in there 1

A. Oh, yes. That is, when you get close in, not

when you are a mile and a half off.

Q. You do not encounter the tide-rip until you

get close in to the rocks ?

A. Yes ; that is right.

Q. Captain, did you ever find out anything about

Mr. Mortensen that would account for his actions on

this evening?

A. I cannot, only he says he don't know what

was the matter [239] with him, that is all. He
couldn't talk.

The COURT: Counsel asked you whether you

afterwards found out what was the matter with

him.

A. No ; I never asked him that.

The COURT: You never found out anything

more about him?

A. No, sir.
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Q. (By Mr. Tweedt) Now, Captain Johansen,

when were you up and ready for work on March

2nd?

A. When I was up ?

Q. Yes ; when did you start work on March 2nd,

let us put it that way.

A. You mean myself ?

Q. Yes.

A. I got up about 6 :00 o 'clock.

Q. And you were working, of course, continu-

ously up to the time of sailing 1

A. Oh, yes. That is, working, if you call it

work, ship's business, and one thing and another.

Q. What time did you sail?

A. At 4 :20 P.M.

Q. Had you ever heard of Mortensen before.

Captain 1

A. Well, I remember him as a sailor, sailing out

of Seattle.

The COURT : An able seaman ?

A. An able seaman, yes. That is, I knew him

that way, sailing off and on. I never shipped with

him.

Q. You never shipped with him ?

A. No.

Q. You hadn't had any contact with him as an

officer ?

A. No, sir. [240]

Q. Captain Johansen, what rank officer did you

tell the Bureau you wanted ?
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A. I wanted a man with 1st maters license.

Q. To act as a chief mate ?

A. We had to put him on as chief mate, or

else go—according to law, you have to have a man
with a 1st mate's license, and Mr. Anderson only

had a 2nd mate's license, so I couldn't promote him.

He knew the business, but I couldn't promote him.

Q. Did the Bureau show you his record ?

A. No ; I didn't look at his record.

Q. You didn't see that?

A. No, sir ; I only took his word for it.

Q. What did he tell you ?

A. About this man ?

Q. Yes.

A. He told me that he shipped out of there lots

of times, and that he was an all-around good man.

That is what I said that I wanted, because lots of

times you need a winch driver when you are work-

ing the gears, and lots of times the mates have to

take the winches, if they know how to drive them.

Q. That appealed to you, a man who could drive

a winch?

A. Yes.

Q. Did they tell you, Captain Johansen, that

Mortensen had never signed as a chief mate?

A. No ; I hadn't inquired about it.

Q. Did they give you any idea of his experience,

that is, how long he had been an officer, and what

vessels he had served on? [241]

A. No : I didn't ask them that.



266 Sperry Flour Company vs.

(Testimony of Julius Johansen.)

Q. They didn't show you any record on that at

all?

A. I didn't ask for any record. He told me he

shipped out of there a good many times, and I ex-

pected that he would stay three or four months in

each ship, anyway, so he would have lots of experi-

ence, due to the times that he had shipped out.

Q. You were on the vessel when Mortensen re-

ported ?

A. Yes. He came on board at 12 :30.

Q. You didn't have any conversation with him

to speak of then, did you ?

A. No; except that he introduced himself.

Q. Your first conversation with him about what

he knew about the straits and the Sound was when
he came out at about 12 :30 ?

A. Yes; 12:00 o'clock.

Q. Isn't it a fact. Captain, that when Morten-

sen first came on board he didn't impress you as

being a particularly desirable type of officer, but

you had to sail, and you took him ?

A. No; I didn't have any impression at all.

Q. You took particular care to instruct Morten-

sen, didn't you?

A. Yes, sir.

Q. As to the course you had charted, and what

the dangers were ?

A. Yes, sir. I do that with everybody.

Q. Well, do you each time with your own offi-

cers?
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A. Yes, sir.

Q. Every time? [242]

A. Yes, sir.

Q. Don't your officers ever become familiar with

the route?

A. That is all right, but it doesn't hurt to tell

them, believe me—it doesn't hurt to tell them. They

may forget, and I do not want them to forget.

Q. Nobody else had anything to do with hiring

Mortensen, except you, did they ?

A. No, sir.

Q. You told James Griffiths & Sons, I suppose,

that Anderson—was he the chief mate ?

A. No ; Kroon was chief mate.

Q. You told James Griffiths & Sons that Kroon

would be unable to sail ?

A. Yes.

Q. Did they suggest changing Anderson

A. No, no ; Mr. Ericksen.

Q. Mr. Ericksen. That is right. He was chief

mate on the ''EL CEDRO", but it was laid up at

the time. The company used to have three ships,

the ''PERKINS", the "EL CEDEO", and the

"JAMES GRIFFITHS". Of course they were

laid up, and the regular men were scattered all

over. They were somewhere else on ships, so none

of the old timers was handy except Mr. Ericksen,

and he had been on the "EL CEDRO" and he was

transferred over to the "JAMES GRIFFITHS".
Q. From what you saw of Mr. Mortensen this
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night you didn't consider him competent to act as

chief mate, did you ?

A. Oh, yes.

Q. You would still hire Mr. Mortensen again?

A. Yes, I would. You have to be chief mate

—

they have [243] to start once, anyway, otherwise

they never get any place.

Q. You would be satisfied to hire him again as

your chief mate ?

A. I would take him any time.

The COURT: We will take a short recess at

this time.

(Recess)

Mr. TWEEDT : May we have the pilot house log

marked in evidence ?

The COURT : Let it be marked.

Mr. TWEEDT : Is there a deck log in addition

to the pilot house log ?

The WITNESS : The smooth log, yes.

Mr. TWEEDT : This is the rough log (indicat-

ing) ?

The WITNESS: Yes; and the other is the

smooth log.

The COURT: Which do you want, the rough

log or smooth log ?

Mr. TWEEDT : I would like to have them both.

Your Honor.

The COURT : Let them be marked.

(Rough deck log book received in evidence

and marked "Libellants' Exhibit No. 9.")
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(Smooth deck log book received in evidence

and marked ''Libellants' Exhibit No. 10. '0

Mr. TWEEDT: The bell books are not avail-

able, are they?

Mr. DOBRIN: We have the rough and smooth

engine room log books.

Mr. TWEEDT: I think probably they should

be marked [244] in evidence, too.

The COURT : They may be marked.

(Rough engine room log book received in evi-

dence and marked ''Libellants' Exhibit No.

11".)

(Smooth engine room log book received in

evidence and marked *'Libellants' Exhibit No.

12".)

Q. (By Mr. Tweedt) Captain, were you on the

bridge from the time of sailing from Tacoma?

A. Yes, sir.

Q. Until you went into the chart room about

12:05?

A. Yes, sir; except I was down for supper, as

they call it, about fifteen minutes.

Q. After sailing from Tacoma ?

A. Yes, sir.

Q. Your 3rd officer on a voyage stands a deck

watch, doesn't he?

A. Yes.

Q. And navigates the ship ?

A. Yes, sir.
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Q. And your 2nd officer, of course, does the same

thing ?

A. They all do the same thing.

Q. If you were incapacitated so you couldn't

act, the chief mate would have to take your place,

wouldn't he?

A. Yes, sir. Of course, as a rule, you take off-

shore ships the 2nd officer is the navigating officer.

Q. The 2nd officer?

A. Yes, sir.

Q. The chief officer is a 2nd officer before he be-

comes chief mate? [245]

A. Yes. But if the master happened to die, of

course, the chief mate would take charge of the ship.

Q. He has to be a navigator, of course ?

A. They all have to be navigators. The 3rd

mate is supposed to navigate the same as the mas-

ter.

Mr. TWEEDT : I think that is all.

REDIRECT EXAMINATION

By Mr. DOBRIN:
Q. On vessels such as the *'JAMES GRIF-

FITHS", in coastwise service, the chief officer has

charge of the cargo, hasn't he ?

A. Yes ; he handles all the cargo.

Q. And the 2nd officer navigates ?

A. Well, the 2nd officer—in this ship here they

all handle cargo, as far as that goes—that is, more

or less assist, you know. They stand their watches

;
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the mate has to stand a watch, as well.

Q. This matter of navigation is a matter that is

covered by the examination that a man has to take

in order to get his license ?

A. Yes ; and he has to be prepared.

Q. And he has to take this examination?

A. Yes.

Q. Captain, you were asked the question as to

whether or not you would employ Mr. Mortensen

as mate on your vessel; you realize, of course, that

he has no license now?

A. Of course I didn't think about that. The

way it is, if a man would pass a physical examina-

tion, which he has to [246] do, and then pass be-

fore the Inspectors, well, naturally he would be

qualified for the position, if he can pass the Gov-^

ernment Inspectors.

Q. In other words, if Mr. Mortensen could suc-

ceed in satisfying the Inspectors as to his qualifi-

cations, and get his license back, that is what you

base your statement on ?

A. Surely.

Mr. DOBRIN : That is all.

RECROSS EXAMINATION

By Mr. TWEEDT

:

Q. May I ask one further question? Captain,

if Mr. Mortensen 's license had not been revoked as

the result of this occurrence would you have hired

him as chief mate again ?
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A. Well, naturally, if it was not revoked, and

the Inspectors would think this way, that he was

not at fault, no negligence of any kind.

Q. I mean what would you do, Captain ?

A. Would I hire him if the Inspectors would

not have revoked his license ?

Mr. DOBRIN: If the Court please, I do not

think it is material at all to the issue here.

The COURT : I do not think so, either.

Mr. DOBRIN: It is a sort of test question.

That is all, you do not need to answer that ques-

tion.

(Witness excused.) [247]

ALBERT A. KROON,
called as a witness on behalf of the Respondents,

being first duly sworn, testified as follows

:

DIRECT EXAMINATION

By Mr. DOBBIN:
Q- State your full name.

A. Albert A. Kroon.

Q- Where do you reside ?

A. Seattle.

Q. How old are you ?

A. 48.

Q. What is your occupation ?

A. Mariner.

Q- What license do you hold issued by the
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Steamboat Inspection Service *?

A. Master, any ocean.

Q. How long have you held that license ?

A. Since 1929.

Q. How long hate you beeii going to sea 1

A. Since 1909.

Q. How long have you been going to sea as an

officer ?

A. Fourteen years.

Q. Out of what port ?

A: Seattle, and San Francisco.

Q. For what companies have you worked ?

A. Various companies, but the last seven years

for James Griffiths & Sons.

Q. What was the last vessel you were attached

to?

A. Before this here one, before the ''JAMES

GRIFFITHS"? [248]

Q. Yes, the one just previous to the "JAMES
GRIFFITHS".
A. The "LOUIS LUCKENBACH".
Q. When did you join the "JAMES GRIF-

FITHS"?
A. The 7th of March, 1928.

Q. About the same time as the master ?

A. A little before the ihaster:

Q. Were you on that vessel continuously there-

after?

A. I was, outside of a couple of short trips on

the "PERKINS" and the "EL CEDRO".
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Q. Were you on the vessel immediately preced-

ing her leaving from Tacoma on the voyage in

question ?

A. I was. I had been on that vessel from the

7th of March, 1928, up to the time I left her pre-

vious to the accident.

Q. In what capacity were you on the vessel?

A. Chief mate.

Q. How long had you been chief mate on her?

A. From the 7th of March, 1928.

Q. What was the occasion of you not making

the voyage in question here ?

A. My mother died on the Sunday morning be-

fore she was supposed to sail.

Q. What time was the vessel supposed to sail?

A. On Monday, at noon.

Q. You stayed off to go to your mother's fun-

eral ?

A. Yes.

Q. As chief officer what are your duties, or what

were your duties on the ''JAMES GKIFFITHS"?
A. To look after the loading and discharging of

all cargo, and see that it is stowed right, and look

after the ship's [249] gear, steering gear, and gear

all over the vessel, and ship the sailors.

Q. In other words, your jurisdiction, so far as

the physical condition of the vessel went, was

everything except the engine room ?

A. That is the idea.

Q. When was the vessel last in drydock?
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A. The first part of December, 1930.

Q. Were you on the vessel then?

A. I was.

Q. Did you at that time know that the vessel

was put in seaworthy condition, all repairs made?
A. I did.

Q. Did you see those things done yourself?

A. I did.

Q. At the time that she was drydocked was

everything in connection with the deck department,

the hull, in seaworthy condition?

A. It was or it wouldn't have been passed by the

Inspectors.

Q. Did you continue on the vessel up to and im-

mediately preceding the time that she sailed on this

voyage, after that?

A. I did.

Q. Did that seaworthy condition continue right

on up to that point?

A. It did.

Q. Were you acquainted with the crew person-

nel, other than in the engine room?

A. I was.

Q. Were they aU qualified and competent

men? [250]

A. All qualified and competent men that I had

known for years, most of them.

Q. What were you doing on March 2nd, before

the vessel sailed from Tacoma?
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A. Supervising the loading of the vessel at

Sperry 's Mill, Tacoma.

Q. You were carrying on just as though you

were going to go on the voyage?

A. I was. I was asked to stand by, because she

was ready to sail.

Q. Did you have occasion to meet Krestin A.

Mortensen on March 2nd'?

A. I did. I was introduced to him by the cap-

tain just after we had lunch.

Q. At lunch time?

A. pight after lunch.

Q. Did you talk to him?

A. I did.

<^. What was his appearance as to being physi-

cally able ?

A. He seemed like a very able man.

Q. Did you discuss matters as is common among

officers, matters referring to the ship, etc.?

A. We discussed various things pertaining to

the loading of the vessel and the condition of the

vessel, and various things, how various things were

stowed.

Q. Was there anything in that conversation

which led you to believe other than that he was a

qualified man for the position?

A. No, there was not.

Q. What did you have Mortensen do that after-

noon? [251]

A. I think I sent him back to help the carpenter
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put a walk over the top of the deck load on the

after deck, so the crew wouldn't fall down and

hurt themselves on the logs. They were slippery.

Q. Did you supervise all work on deck?

A. I did.

Q. Did you see him working?

A. I did.

Q. Did he appear to be able-bodied and doing

his work properly?

A. He appeared very able, and gave the carpen-

ter lots of help.

Q. You say you were in charge of the loading

of the cargo?

A. I was.

Q. You have heard the description of the cargo

that the captain has given?

A. Yes.

j^. Is that substantially correct?

A. It is.

Q. Was the cargo all properly stowed?

A. It was all properly stowed.

Q. Did the vessel have sufficient supplies and

fuel for the voyage contemplated?

A. As far as I know. That is up to the engi-

neers, the fuel. I do not know about that.

Q. Was all the deck equipment and everything

under your jurisdiction in seaworthy condition for

the voyage contemplated?

A. As far as anything under my jurisdiction is

concerned, it was in A-No. 1 shape, because we had
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lots of time [252] previous to that to put everything

in shape.

Q. What time elapsed between the time that you

got off the vessel and the sailing of the vessel ?

A. No time. I left the ship as she was pulling

out. I think I left the vessel about 4 :50 and stood

on the dock and let go the lines.

Mr. DOBRIN : You may inquire.

CROSS EXAMINATION

By Mr. TWEEDT

:

Q. Whose employ are you in now, Captain?

A. Right at the present time, with the strike

conditions, I am still with James Griffiths & Sons.

Q. You went back with James Griffiths & Sons

after this particular voyage?

A. I did.

Q. When you talked to Mortensen on board the

vessel you were giving him the benefit of your ad-

vice as chief officer of the vessel?

A. Yes, sir
;
giving him the benefit of my knowl-

edge of the vessel.

Q. You didn't discuss with him his experience,

or what he had been doing recently, or anything like

that?

A. Yes, I did. I kind of discussed where he had

been. He was telling me he had been sailing in and

out of the Sound on steam schooners, and he was

telling me he was a winch driver, and I said "You
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will come in handy here, because we will need you

lots of tunes."

Q. Did he tell you he had not been working for

over a year?

A, He didn't say how long he had not been

working. I did not [253] inquire into that.

Mr. TWEEDT: I think that is all.

Q. (By Mr. Dobrin) Was there anything pecu-

liar about an officer not having had very steady em-

ployment at that time?

A. No, there was not.

Q
A
Q
A
Q
A

Were there a great many men on the beach1

There was.

During 1930?

During 1930.

And up to 1931?

Yes, sir.

Mr. DOBRIN: That is all.

(Witness excused.)

LESTER C. HIMES,
called as a witness on behalf of the Respondents,

being first duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. DOBRIN:

Q. State your fuU name.

A. Lester C. Himes.

Q. Where do you reside?
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1. geattife.

Q. What is your age?

A. 53. [2^4]

Q. What is your occupation?

A. Mkrine engineer.

Q. itMt iiceiise (io yoii hold?

A. Chief engineer:

i^. tlow long have you held thai license ?

A. Abtiut twenty-five years.

Q. How long have you been gdiiig to sea as all

engineer ?

A. About twenty-five or twenty-six years.

Q. How long have you been employed on the

"JAMES GRIFFITHS", or for James Griffiths &
Sons?

A. About five years, I believe.

Q. Are you still in their employ?

A. I was until this niarine trouble, the present

strike.

Q. Right up to that time you were ?

A. Yes, sir.

Q. And you expect to go back with them again?

A. Ye§; sir.

Q. Weie y6u engaged on the "JAMES GRIF-
FITHS" on the voyage from Tacoma on March 2,

1931?

A. Yes, sir.

Q. In what capacity?

A. As 1st assistant engineer.

Q. How long had you been on the vessel as 1st

assistant engineer?
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A. I am not exactly sure, but about a year and

a half, I believe, right near that.

Q. Had you previously been on other vessels of

like type and character in the same capacity ?

A. Yes.

Q. For how long a period of time? [255]

A. Well, that varied with different companies.

Q. I mean the total time?

A. About ten years, all together.

Q. What was the name of the chief engineer of

the vessel, ''JAMES 'GRIFFITHS", on that voy-

age?

A. Sid Anderson.

Q. Do you know where he is 'now?

A. I believe he is in Oakland.

Q. On the ''JAMES GRIFFITHS"?
A. I believe 'so.

Q. Do you know what license he held?

A. He held a chief engineer's license for about

five or six years, at least.

Q. How long have you known him?

A. Probably twelve or fifteen years. I wouldn't

say exactly.

Q. How long was he employed on the "JAMES
GRIFFITHS" prior to this voyage?

A. Probably a year and a half, or something

like that, before I came there.

Q. He was on there when you arrived?

A. Yes, he was there when I came on.
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Q. Do you know of his experience as chief engi-

neer?

A. Well, only from what I heard. I had never

been with him previously.

Q. What do you know about his previous experi-

ence from your talking with him or others?

A. Well, he was a good capable man. I never

heard any talk against his ability.

Q. You served with him for a year and a half

on the [256] "JAMES GKIFFITHS"?
A. Yes.

Q. Did you find him in all respects to be a com-

petent man in his work?

A. Yes, sir.

Q. Were you acquainted with the personnel of

the engine room department on board this vessel on

the voyage in question?

A. Yes. They had all been with us for some-

time.

Q. What have you to say as to whether or not

they were all competent and qualified men for the

positions they held?

A. They were.

Q. What are the duties of a 1st assistant engi-

neer in respect to maintenance?

The COURT: Is there any need to go into that

any further?

Mr. DOBRIN: I think not.

The COURT : Three or four witnesses have tes-

tified to that.
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Mr. DOBRIN: I will ask this question without

anything preliminary to it.

Q. (By Mr. Dobrin) Were the engines and

boilers, and all machinery and equipment in the

engine room, and all equipment of the vessel per-

taining to the engine room department, in seawor-

thy condition on March 2nd, at the commencement

of the voyage on that day"?

A. It was all in first-class condition.

Q. Were you on the vessel when she went on

drydock in December, 1930?

A. I believe I was.

Q. Did that condition exist from that time right

down to [257] and including the time the vessel

left on this voyage"?

A. As far as I know, it did; everything was in

good shape.

Q. You would be the one who would know if it

was not?

A. Yes.

Mr. DOBRIN : No further questions.

CROSS EXAMINATION

By Mr. TWEEDT

:

Q. Mr. Himes, were you on watch at the time

the "JAMES GRIFFITHS" struck?

A. No, sir.

Q. Where do you say the chief engineer now is?

A. I believe the chief engineer is in Oakland on
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the "JAMES GRIFFITHS". She is tied up in

Oakland, I believe.

Mr. TWEEDT : No further questions.

Q. (By Mr. Dobrin) Let me ask one further

question. In connection with the handling of the

men and the supervising of the condition of the

engine room, do those duties fall primarily upon

the 1st assistant engineer?

A. They do.

Q. And he reports in turn to the chief engineer?

A. Yes.

Q. So that you were the one most directly ac-

quainted with those facts?

A. Yes, sir.

Mr. DOBRIN: That is aU.

(Witness excused.) [258]

JOHN ANDERSON,
called as a witness on behalf of the Respondent,

being first duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. DOBRIN:
Q. State your full name, please.

A. John Anderson.

Q. Where do you live?

A. Seattle.

Q. How old are you?

A. 44.



Coastwise Steamship <& Barge Co., et al. 285

(Testimony of John Anderson.)

Q. What is your occupation?

A. Seaman.

Q. What license do you hold?

A. Chief mate.

Q. How long have you held a chief mate's

license ?

A. Since 1931.

Q. What license did you hold prior to the is-

suance of that license?

A. A 2nd mate's, license.

Q. How long did you hold that license?

A. Nineteen months.

Q. What has been your . experience as a seafar-

ing man?
A. I have been sailing since 1906 as seaman,

winch driver and boatswain.

Q. When did you say you first got your officer's

license ?

A. 1928.

Q. When were you first attached to the

**JAMES GRIFFITHS"?
A. 1929. [259]

Q. You were on the vessel in what capacity?

A. 2nd mate.

Q. Did you sail on the "JAMES GRIFFITHS"
as 2nd mate on the voyage from Tacoma on March

2,1931?

A. Yes, sir.

Q. What had been your duties on the vessel

previous to sailing as 2nd mate?



286 Sperry Flour Company vs.

(Testimony of John Anderson.)

A. Giving the mate a hand with the cargo.

Q. And standing your watch?

A. Standing my watch.

Q. Were you acquainted with all of the deck

crew of the vessel on the vessel when she sailed

on March 2nd, 1931?

A. Yes, sir.

Q. And that includes Mr. Mortensen, does it?

A. Yes, sir.

Q. What have you to say as to the competency

and ability of all of the crew of the vessel?

A. Very good.

Q. How long and under what circumstances had

you known Krestin A. Mortensen?

A. I had known him since 1917.

Q. Have you known him in a social way?

A. Yes, social way and shipmates together.

Q. What do you know as to his reputation as

to being a sober, industrious and competent man?
A. He is a good favorable man, yes.

Q. Do you recall when you first saw him coming

on board the vessel at Tacoma?

A. Yes. We were having lunch, I think.

Q. And you met him there while you were eat-

ing? [260]

A. Yes, sir.

Q. Did you talk to him?

A. Yes; just a few words.

Q. What was his physical appearance, as to

being able-bodied?
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A. The same as he ever was, the same appear-

ance.

Q. Was there anything about his appearance,

or your previous acquaintanceship with him that

would lead you to believe that he was: anything

but a competent man to be employed as first officer

on that vessel ?

A. No, I never noticed anything.

Mr. DOBRIN: That is all.

CROSS EXAMINATION

By Mr. TWEEDT:
Q. As 2nd officer on the **JAMES GRIF-

FIFTHS" you, of course, stood a watch and navi-

gated the vessel on your watch ?

A. Yes.

Q. Do you remember the month in which you

got your chief mate's license?

A. I think it was in June, 1931.

Mr. DOBRIN : It was after this voyage ?

A. Oh, yes.

Q. You say you have been shipmates with Mr.

Mortensen ?

A. Yes, sir.

Q. Were you an officer at the time?

A. No, sir.

Q. And neither was he?

A. No, sir.

Q. You have never been shipmates together while
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either one of you was an officer ? [261]

A. No, sir.

Q. Did you see Mr. Mortensen during the past

year before he took this job on the ''JAMES GRIF-
FITHS"?
A. I had seen him occasionally, yes.

Q. Did you know that he had been ill during

that time?

A. No.

Q. Had you seen him, say, as recently as the

last two weeks before he signed up ?

A. No; I never saw him that recently.

Q. Did he tell you aboard the vessel that he

had been recently sick?

A. No, sir.

Mr. TWEEDT: That is all.

Mr. DOBRIN: That is all.

(Witness excused.)

(

KRESTIN A. MORTENSEN,
called as a witness on behalf of the Respondent,

being first duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. DOBRIN:
Q. Your name is Krestin A. Mortensen?

A. Yes, sir.

Q. You live in Seattle?
|

A. Yes, sir.
|
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Q. What is your age, Mr, Mortensen?

A. 41. [262]

Q. Where were you born?

A. I was born in Denmark.

Q. In what year?

A. 1893.

Q. When did you first start going to sea ?

A. About 1909.

Q. And where?

A. In Denmark.

Q. Did you foUow the sea until you left Den-

mark?

A. Yes, sir.

Q. Where did you go from Denmark?

A. I sailed in an English ship after I left

Danish ships, English deep water ships.

Q, Then where did you go ?

A. Australia.

Q. What did you do in Australia?

A. Sailing and fishing.

Q. When did you leave Australia?

A. In 1914.

Q. Where did you go from there ?

A. I landed in the Fiji Islands.

Q. When did you come to the United States?

A. In 1915.

Q. Are you a citizen ?

A. Yes.

Q. When were you naturalized?

A. In 1921.
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Q. Were you naturalized before Judge Neterer

liere in Seattle?

A. Yes, sir.

Q. Since coming to this country, up to and in-

cluding the [263] year 1931, have you followed

the sea as an occupation?

A. Yes, sir.

Q. Now, when I ask you these questions you can

refer to that memorandmn, if you need that in-

formation. Can you tell the Court the first vessel

you sailed on in this country ?

A. Yes. I sailed on the "JAMES JOHNSON".
Q. What kind of a vessel was that?

The COURT: Does that memorandum name all

the vessels in the order in which he was employed?

Mr. DOBRIN: No, Your Honor. There are ad-

ditional ones to those, I think.

The COURT : Very well. Go ahead.

Mr. TWEEDT: May I ask him a qualifying

question first ? The list of vessels contained on that

list, they were put on there by you, were they?

A. Yes, sir.

The COURT : Were there any other vessels that

you were employed on that are not on that list?

A. Yes, there is one, the one I landed in the

United States on.

Mr. DOBRIN: I think there are others. When
we went over it we found others. There are other

things in connection with it that I want to offer

besides just the list.
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Q. (By Mr. Dobrin) After the "JAMES
JOHNSON" what vessel did you sail on?

A. The "EXPANSION".
Mr. DOBRIN: I would like to have this paper

marked for identification as Respondent's Exhibit

E-1. There [264] will be a lot of these, so I will

ask the clerk to mark them all with the exhibit

letter "E", and start numbering them under that

letter. Let me ask this question, first:

Q. (By Mr. Dobrin) How long did you work

on the "JAMES JOHNSON", from what date

to what date?

A. I shipped on the 14th of July, and I think

it was in September somewhere—I haven't got no

record of that, really.

Q. Doesn't it show on here?

A
Q
A
Q
A
Q
A
Q
A
Q

boat

A
Q

No. There is no official record.

How long were you on that vessel?

Four or five months.

That was in 1914 and 1915?

Yes, sir.

And you shipped as an A. B.?

Yes, sir.

Did you hold an A. B.'s certificate?

Yes, sir.

And you held a certificate of efficiency as life

man?
Yes, sir.

According to these two documents that I

hold in my hand ?
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A. Yes, sir.

Mr. DOBRIN : I would like to have them marked

respectively as Respondent's Exhibit F and Re-

spondent's Exhibit G, and I oifer them in evidence.

Mr. TWEEDT: I would like to see them, Mr.

Dobrin, before they are received in evidence.

Mr. DOBRIN: These are offered in evidence,

Your [265] Honor.

Mr. TWEEDT: No objection.

The COURT: Admitted.

(Certificate of service of able seaman received

in evidence and marked "Respondent's Exhibit

F".)

(Certificate of efficiency to life boat man re-

ceived in evidence and marked "Respondent's Ex-

hibit G".)

Mr. DOBRIN: I also offer in evidence Re-

spondent's Exhibit E-1, being a certificate of dis-

charge, showing character, ability and seamanship

very good, S.S. "EXPANSION".
The WITNESS: No; that is a sailing ship.

Mr. DOBRIN: Yes, a sailing ship.

Mr. TWEEDT: I suppose these are admissible,

Your Honor. The only thought I have in mind is

that they are quite remote. If Your Honor wants

to see them.

Mr. DOBRIN: I am going to bring them right

up to the voyage preceding this one in question.

Mr. TWEEDT: I realize that.
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Mr. DOBRIN: They will not be very remote

when I get them up there.

(Certificate of discharge received in evidence and

marked "Respondent's Exhibit E-1".)

Q. (By Mr. Dobrin) Now, to save time, I

will ask these questions; did you sail on the

"SANTA ANA"?
A. Yes, sir.

Q. From May 29, 1916 to October 13, 1916?

A. Well, I don't remember the dates exactly

now.

Mr. TWEEDT: Mr. Dobrin, do the discharge

certificates show the dates? [266]

Mr. DOBRIN: Well, he has not got discharges

on all of them.

The WITNESS: Take the little slip from the

Shipping Commissioner's office, that is official. I

think that takes in the whole works.

Mr. DOBRIN: No; it leaves off some of them.

Q. The "SANTA ANA" shows on this certifi-

cate from September 26th, 1916 to October 13th,

1916, as A. B.; is that correct?

A. Yes, sir.

Q. What trade was that vessel engaged in?

A. The Alaska trade, out of Seattle.

Q. The Steamship "UMATILLA", as A. B.

from October 24, 1916, to November 20, 1916, is

that correct?

A. The last trip to Nome, yes.
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Q. The S.S. "MARIPOSA", as quartermaster,

from April 4, 1917, to June 30, 1917, is that correct?

A. Yes, sir.

Q. Was that also on the Seattle to Alaska run?

A. Yes, sir.

Q. The S.S. "CORDOVA", as A. B., from

August 5, 1917 to September 5, 1917?

A. Yes, sir.

Q. And that vessel was also in the Alaska trade

out of Seattle?

A. Yes, sir.

Q. And the "JUNEAU", as A. B., from Sep-

tember 11, 1917 to December 22, 1917, also Seattle

to Alaska, is that correct?

A. Yes, sir. [267]

Q. Did you next serve on the S. S. ^'ADMIRAL
WAINWRIGHT"?
A. Yes, sir.

Q. These vessels that you have referred to, ex-

cept the "EXPANSION", did they give certificates

of discharge from those vessels?

A. These Alaska boats do not give a certificate

of discharge. You have that slip from the Shipping

Commissioner's office.

Q. But you do not get this type of certificate

(showing) ?

A. No, sir.

Q. On the "ADMIRAL WAINWRIGHT" you

served from March 2, 1918, to June 5, 1918, as

A. B., is that correct?
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A. Yes, sir.

Q. That was a trip to San Francisco and to

Honolulu ?

A. And then back up to Alaska and down here.

Q. Is that your certificate of discharge (show-

ing) ?

A. That is right.

Mr. DOBRIN : I offer that in evidence, as show-

ing character, ability and seamanship very good.

Mr. TWEEDT: Which one is that?

Mr. DOBRIN: That is the *'ADMIRAL WAIN--

WRIGHT".
The COURT: Admitted.

(Certificate of discharge received in evidence and

marked "Respondent's Exhibit E-2".)

Q. Did you serve on the
'

'IROQUOIS '

' as officer

and instructor?

A. Yes, sir.

Q. From July 16, 1918 to September 3, 1918?

A. Yes, sir.

Q. What sort of service was that?

A. Instructor in seamanship. [268]

Q. Was that during the war?

A. Yes, sir.

Q. Who employed you, the Government?

A. Yes, sir.

Q. I will hand you a letter dated January 14,

1921, and ask you if that is a letter pertaining to

your services on that ship as instructor?

A. Yes, sir.
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Mr. DOBRIN : I would like to have that marked

as Respondent's Exhibit E-3, and I offer it in evi-

dence.

The COURT : Admitted.

(Letter received in ev'dence -end niai'ke] "Re-

spondent's Exhibit E-3".)

Q. Did >ou serve on the '"W^KAN", in the

Portland-Honolulu service from September 6, 1918

to October 15, 1918, as boatswain"?

A. Yes, sir.

Q. Is Respondent's Exhibit E-4 your certificate

of discharge?

A. Yes, sir.

Mr. DOBRIN: I offer it in evidence, showing-

Ms character, ability and seamanship as boatswain

good.

The COURT: Admitted.

(Certificate of discharge received in evidence and

marked "Respondent's Exhibit E-4".)

Q. Did you serve on the '

'DEER LODGE '

' %

A. Yes, sir, I did.

Q. As boatswain, from July 25, 1919 to August

26, 1919, from Portland to Newport News?

A. Yes, sir. I think you have a discharge from

that, too. [269]

Q. I hand you what has been marked Respond-

ent's Exhibit E-5, and ask you if this is a certificate

as to your record on that vessel ?

A. Yes, sir.
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Q. What was the port of discharge on the

*'DEER LODGE"?
A. We took her back East and then got sent

back here again.

Q. That was during the war?

A. Yes.

Mr. DOBRIN : I offer that in evidence.

(Certificate received in evidence and marked

*' Respondent's Exhibit E-5".)

Q. Did you serve on the ^'VICTORIA" as A. B.

from October 20, 1919, to November 14, 1919, from

Seattle to Nome?
A. Yes; the last trip to Nome.

Q. And that again is a service where no dis-

charges are issued?

A. Yes, sir.

Q. Did you serve on the "HIGHO" as A. B.

from February 18, 1920 to May 20, 1920, Seattle

to China to San Francisco?

A. Yes, sir.

Q. On the '^VICTORIA" you were an A. B.?

A. Yes, sir.

Q. I show you Respondent's Exhibit E-6 and

ask you if that is your certificate of discharge

from the "HIGHO"?
A. Yes, sir.

Mr. DOBRIN : I offer that in evidence, showing-

character, ability and seamanship very good.

The COURT: Admitted.
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(Certificate received in evidence and marked

*' Respondent's Exhibit E-6".) [270]

Q. Did you serve on the "SIERRA" as A. B.?

A. Yes, sir.

Q. From May 27, 1920, to December 18, 1920,

San Francisco to CaDao?

Q. Yes, sir.

Q. I hand you what has been marked Respond-

ent's Exhibit E-7 and ask you if that is your cer-

tificate of discharge from that vessel?

A. Yes, sir.

Mr. DOBRIN: I offer it in evidence, showing

character, ability and seamanship very good.

Mr. TWEEDT: I have no objection, Your Honor.

The COURT: Admitted.

(Certificate received in evidence and marked

"Respondent's Exhibit E-7".)

Q. Did you serve on the "REDONDO" as A. B.

from December 26, 1920 to May 25, 1921, Seattle

to Alaska?

A. Yes, sir.

Q. And in that service no discharge was issued?

A. You have it on the Shipping Commissioner's

record.

Q. Yes, on that, but I mean certificates similar to

these that I have offered?

A. No.

Q. Did you serve on the "WENATCHEE" as
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A. B. from October 13, 1921 to December 10, 1921?

A. Yes, sir.

Q. Seattle to China?

A. Yes, sir.

Q. I show you what has been marked Respond-

ent's Exhibit E-8, and ask you if that is your dis-

charge? [271]

A. Yes, sir.

Mr. DOBRIN: I offer it in evidence, showing

conduct, ability and seamanship very good.

The COURT: Admitted.

(Certificate received in evidence and marked

'' Respondent's Exhibit E-8".)

Q. Did you serve on the "NORTHLAND" as

winch driver from January 1, 1922 to May 4, 1922,

Seattle to San Francisco?

A. Yes, sir.

Q. I hand you what has been marked Respond-

ent's Exhibit E-9, and ask you what it is?

A. That is the discharge issued by the Ship-

owners' Association.

Q. Issued by the Pacific American Steamship-

owners Association?

A. Yes, sir.

Mr. DOBRIN: I offer this in evidence as to

the "NORTHLAND", about which he has just

testified, showing the master's report of ability

and conduct as very good.

Mr. TWEEDT: This one. Your Honor, is not
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an official record, and is clearly hearsay, and we

have to object to that.

The COURT: Objection sustained.

Q. (By Mr. Dobrin) What kind of a discharge

did you get from the "NORTHLAND"?
A. They do not issue discharges. It is in the

coastwise trade, and this is all the discharge you

have.

Q. What kind of a report did the master make

as to your ability and conduct on that vessel?

Mr. TWEEDT: We object to that as hearsay,

the same [272] objection.

The COURT: Yes.

Mr. DOBRIN: Your Honor, there is no other

way you can prove that.

The COURT: Well, I cannot help that.

The WITNESS: That is the only record I have

got.

The COURT: It is not very material. You
simply want to show the qualifications of the man
as a seaman, and with everything else you have

in that will not amount to anything.

Mr. DOBRIN : It is probably just a drop in the

bucket, but I do not want to leave anything out.

I will offer that, anyway.

The COURT : It would be hearsay.

Q. Did you serve on the ''ADMIRAL EVANS"
as winch driver from September 4, 1924 to October

2,1924?

A. Yes, sir.

I
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Q. In the Seattie-Alaska service?

A. Yes, sir.

Q. Did you serve on the "ADMIRAL ROD-
MAN" as winch driver from April 6, 1925 to May
16, 1925, Seattle to Alaska?

A. Yes, sir.

Q. Did you serve on the "ADMIRAL ROD-
MAN" as winch driver from June 22, 1925 to

July 13, 1925, Seattle to Alaska?

A. Yes, sir.

Q. Did you serve on the "LATOUCHE" as

winch driver from August 1, 1925 to November 1,

1925, Seattle to Alaska?

A. Yes, sir.

Q. I hand you what has been marked Respond-

ent's Exhibit E-10, and ask you if that is an

official certificate of [273] your service, showing

your rating on the vessels I have referred to up to

this point?

A. That is the record from the Shipping Com-

missioner's office.

Mr. DOBRIN: I offer that in evidence, showing

that on the vessels from the "SANTA ANA" down

to and including the "LATOUCHE", the last

one I referred to, his rating for conduct and ability

is very good.

Mr. TWEEDT: Does this include all the rest

of them?

Mr. DOBRIN : That includes those that you ob-
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jected to out of that book because it was not of-

ficial. The other was official.

Mr. TWEEDT : These have been already covered ?

Mr. DOBRIN: Yes; some of them, and some

of them not.

Mr. TWEEDT: There is only one objection to

this, Your Honor. He has already testified, if I

understand correctly, that as to some of these ves-

sels he got no discharge, and if he did not of course

there are no records in the Shipping Commis-

sioner's office to base this on.

Mr. DOBRIN: Well, it is an official certificate.

The WITNESS: That is aU I got from the

Shipping Commissioner.

Mr. TWEEDT: The man has testified that on

some of these vessels he did not get a discharge,

so there cannot be any record. If there are other

records this one is hearsay and not the best evi-

dence. We should have the discharge. That is not

a discharge.

The COURT: I think I will sustain the ob-

jection.

Mr. DOBRIN: Well, I offer it in evidence. [274]

Q. (By Mr. Dobrin) Now, on all the vessels

we have covered up to this point, Mr. Mortensen,

were your services as A. B. and winch driver as

the case may be, in all respects satisfactory, did

you have any trouble on any of these vessels ?

Mr. TWEEDT: To which we object as calling

for the conclusion of the witness.
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The COURT : Objection sustained.

Mr. DOBRIN: As to whether or not he had any

trouble on the vessels, that wouldn't be a conclusion.

Q. (By Mr. Dobrin) When did you get your

2nd mate's license?

A. 1926.

Q. Where did you get it ?

A. In Seattle.

Q. Let me ask you this question; as to any of

the vessels to which I have called your attention

up to this point, were you ever discharged from

any vessel due to incompetency ?

A. No, sir.

Q. Were you ever discharged due to insubor-

dination ?

A. I don't understand that.

Q. Were you ever discharged due to insubor-

dination, that is, not obeying orders ?

A. No, sir.

Q. When you left each of these vessels did you

leave under circumstances of mutual agreement?

A. Yes, sir.

Q. And with a good record ?

A. Yes. [275]

Q. When did you get your 2nd mate's license?

Mr. TWEEDT: Before you ask him that ques-

tion. I wish to object to the other question and

ask that the answer be stricken. That is the very

question to which objection was sustained a moment
ago.
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Q. (By Mr. Dobrin) When did you say you

got your 2nd mate's license?

A. 1926.

Q. And where?

A. In Seattle.

Q. That is, before the local steamboat inspectors

at Seattle?

A. Yes, sir.

Q. That was a 2nd maters license, was it, Mr.

Mortensen ?

A. Yes, sir.

Q. And after you got your 2nd mate's license

did you register with the Sea Service Bureau for

employment ?

A. Yes, sir.

Q. Respondent's Exhibit '*C" that you have in

your hand, is that the application and registration

that you made for employment ?

A. Yes, sir.

The COURT : You have already been over that.

What is the use going over it again ?

Q. When you got your 2nd mate's license

were you given a physical examination and a writ-

ten examination?

A. Yes, sir.

The COURT : We will adjourn at this time until

ten o'clock tomorrow morning.

(Whereupon an adjournment was taken until

July 12, 1934, at the hour of ten o'clock A.M.)

[276]
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JULY 12, 1934, 10:30 O'CLOCK A. M.

Mr. DOBRIN: If Your Honor please, if coun-

sel has no objection I would like to call Mr. Meston

at this time, because he wants to get away.

Mr. TWEEDT : No objection.

The COURT : Very well.

JAMES R. MESTON,
called as a witness on behalf of the Respondent,

being first duly sworn, testified as follows

:

DIRECT EXAMINATION

ByMr. DOBRIN:

Q. Will you state your name, please ?

A. James R. Meston.

Q. Wliere do you reside ?

A. Seattle.

Q. How old are you ?

A. 62.

Q. What is your occupation ?

A. Marine surveyor and consulting engineer.

Q. How long have you been such ?

A. Nine years.

Q. What was your occupation prior to that

time?

A. Well, I was in the shipyard business.

Q. Which consisted of what ?

A. I was general superintendent of the building

of the big yard in Tacoma iu 1917 for the Todd
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people, and I [277] ran that and put six ships in

the water, and then built the Harbor Island plant.

Q. The Todd Dry Docks in Seattle ?

A. Yes, sir.

Q. In connection with your work along those

lines, has that had to do with the maintenance and

repair of steam vessels ?

A. Yes, sir.

Q. And likewise your present occupation ?

A. Yes.

Q. What particular work are you engaged in at

this particular moment? I do not mean this mo-

ment, but at this time ?

A. I am just finishing up a new lighthouse

tender for the United States Government.

Q. Were you in the employ of James Griffiths

& Sons during the year 1931, and prior thereto?

A. Yes.

Q. How long were you in their employ?

A. A little over five years.

Q. In what capacity?

A. As port engineer and surveyor, and keeping

the ships up.

Q. In connection with that work did you have

anything to do with the ''JAMES GRIFFITHS"?
A. Oh, yes.

Q. What was your work in connection with that

vessel ?

A. Well, keeping the ships up.

Q. When you say keeping them up, what do

you mean?
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A. Looking after any physical repairs, and dry-

docking, and that sort of thing.

Q. Keeping them in seaworthy condition? [278]

A. Oh, yes.

Q. Was the "JAMES GRIFFITHS" in dry

dock in the year 1930 ?

A. December, 1930.

Q. Where?

A. Todd Dry Docks.

Q. What was the occasion of her being in dry-

dock at that time ?

A. The regular inspection. We put on bilge

keels, too.

Q. Were you in charge of that work for the

company ?

A. Yes.

Q. Who, in addition to yourself, inspected the

vessel at that time ?

A. The United States Steamboat Inspectors.

Q. Was there any work done on the vessel at

that time?

A. Oh, yes.

Q. I hand you what has been marked for identi-

fication as Respondent's Exhibit **H", and ask you

what that is ?

A. Well, the first bill here is for the

Q. (Interposing) Just in general, what does it

represent ?

The COURT : Oh, it speaks for itself.

The WITNESS : Yes.
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Q. It represents the work done at the time she

was in dry dock ?

A. Yes.

Q. Was all the work that is shown on there

done?

A. Yes.

Q. Was that all the work that was necessary

to be done to the vessel to put her in A-No. 1 sea-

worthy condition?

A. Yes. It didn't require any more. We spent

a lot of money on it. [279]

Mr. DOBRIN : I want to offer that in evidence.

The WITNESS : The first one is the drydocking

bill, and the other one is the voyage repairs, as we

call them, and this one back here is the bilge keels.

Mr. DOBRIN: They each speak exactly what

they are.

The WITNESS: Yes.

Mr. DOBRIN : I offer that in evidence.

The COURT : Admitted.

(Documents received in evidence and marked

''Respondent's Exhibit H".)

Q. (By Mr. Dobrin) Was all the work called

for and shown on there done ?

A. Yes, sir.

Q. Did you personally observe the performance

of that work ?

A. Yes, sir.

Q. Did you personally approve of the perform-

ance of it ?



Coastwise Steamship & Barge Co., et al. 309

(Testimony of James R. Meston.)

A. Yes ; and then certain work in that bill there,

after it was finished the United States Steamboat

Inspectors looked at it.

Q. Was it approved by the local Steamboat In-

spectors ?

A. Oh, yes.

Q. When these repairs and additions were made

was the vessel in seaworthy condition ?

A. Oh, yes.

Q. Did you have occasion to be on that vessel

thereafter ?

A. Yes, sir.

Q. In what months ?

A. I generally used to go on board every month,

just to look them over, when they came in. That

year it was January and February. [280]

Q. Did you find the vessel to be in the same

good condition on those later occasions ?

A. Yes.

Mr. DOBRIN : That is all.

CROSS EXAMINATION

By Mr. TWEEDT:

Q. What was your practice, Mr. Meston, to con-

fer with the officers and ask them if anything had

happened to the vessel ?

A. Well, I used to go through the ship, and they

would have the voyage repairs, and would tell me
what was required, what they wanted done, and I

would look over the vessel. I would go through the
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ship. Then at the annual inspection everything is

opened up, practically speaking. If I remember

right, at that time—of course I would have to look

that up—I think the American Bureau was on

board—I know I put the marks on her—I am
pretty sure they were down to look at it to get the

lines of the ship and find out the draft and all that

sort of thing for the load line certificates.

Q. Do you recall how far from the keel of the

vessel the Plimsoll mark put on by the American

Bureau was?

A. No. T would have to look that up. I have it

down in my office, I have a copy down there.

Q. What have you, is it a record from the Amer-

ican Bureau, or just some data of your own?

A. I have a duplicate of the American Bureau.

We furnish them the plans of the vessel, the line of

the vessel, and all that sort of thing, and it is cal-

culated from [281] that, you know, what they allow

the free-board.

Q. Mr. Meston, what sort of steering equipment

has the ^'JAMES GRIFFITHS"?
A. Steam steering gear.

Mr. DOBRIN: Just a moment; I object to that

as improper cross examination.

The COURT: I think you will concede that.

Mr. TWEEDT: I imagine it is improper cross

examination, but naturally

The COURT : Proceed.

Mr. TWEEDT : Well, that is all I have, unless
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I call the man as a witness again to ask him those

questions.

Mr. DOBRIN: Well, go ahead and ask him.

Q. (By Mr. Tweedt) One steam engine 1

A. Well, two cylinders, worm gear, reduction

gears on her.

Mr. TWEEDT : I think that is all.

Q. (By Mr. Dobrin) Was that in proper work-

ing condition?

A. Oh, yes.

Mr. DOBRIN: That is all.

(Witness excused.)

Mr. DOBRIN: I would like to recall Captain

Johansen.

The COURT: Very well.

JULIUS JOHANSEN,
recalled as a witness on behalf of the Respondent,

testified as follows

:

DIRECT EXAMINATION

By Mr. DOBRIN:

Q. Captain Johansen, at the time of the annual

inspection [282] of this vessel at Todd Dry Docks,

December, 1930, was her steering gear in good run-

ning order?

A. Yes, sir.

Q. Wfis it in good running order from that time

up to and including the day the vessel left Tacoma,
March 2nd?
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A. Yes, sir.

Q. Wliat have you to say in general about the

steering gear of the *'JAMES GRIFFITHS"?
A. First class.

Q. Have you ever seen any better ?

A. No; this is about the best we have had.

Mr. DOBRIN : That is all.

CROSS EXAMINATION

By Mr. TWEEDT:

Q. When was the steering gear examined before

sailing, Captain?

A. It was about five or ten minutes, or what-

ever it is, before we leave the dock.

Q. Who did that?

A. Well, as a rule it is the 3rd mate's work.

Q. Is he the one that did it on this occasion,

as far as you know ?

A. Well, I won't swear to that.

Q. You didn't do it yourself?

A. No, sir, but it is always done, the steering

gear, telegraphs, steam whistle, speaking tubes, etc.

Mr. TWEEDT : That is all.

(Witness excused.) [283]

KRESTIN A. MORTENSEN,
recalled as a witness on behalf of the Respondent,

testified as follows

:
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FURTHER DIRECT EXAMINATION

By Mr. DOBRIN:

Q. I think when we closed yesterday you had

stated that you got your 2nd mate's license in Seat-

tle in 1926?

A. Yes, sir.

Q. And at that time were you required to pass

both a physical and efficiency examination ?

A. Yes, sir.

Q. In making application for securing your offi-

cer's license were you required to furnish recom-

mendations of masters under whom you had served %

A. Yes, sir.

Q. I show you what are marked Respondent's

Exhibits ''E-11" and "E-12", and ask you whether

those are the recommendations that were furnished ?

A. Those are some of them. The inspectors have

the rest of them.

Mr. DOBRIN : I offer these in evidence.

Mr. TWEEDT: To which we object on the

ground that they are hearsay, and no proper foun-

dation laid.

The COURT : Objection sustained.

Q. (By Mr. Dobrin) Mr. Mortensen, calling

your attention to Respondent's Exhibit "E-9", I

wish to ask you whether the signatures—take, for

instance, the first entry, **Description of voyage",

where it says *' Signature of master"; whose signa-

ture is that? [284]
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A. That is done by the Shipping Master of the

Pacific Steamship Company.

Q. What is his name ?

A. Champion.

Q. Is that his signature ?

A. Yes, sir.

Q. Calling your attention to the next three ves-

sels mentioned, is that his signature ?

A. That is his signature.

Q. Did me make all the entries ^

A. He made these.

Q. Calling your attention to the 5th vessel,

whose signature is that ?

A. That is the chief officer.

Q. Did he make the entries ?

A. Yes, sir.

Q. I call your attention to the last signature.

A. That was done by the chief officer.

Q. Is that his signature ?

A. Yes, sir.

Mr. DOBRIN: I re-offer this Respondent's Ex-

hibit 9-E in evidence.

Mr. TWEEDT : It is still hearsay. Your Honor,

and we object to it on that ground.

The COURT : Objection sustained.

Mr. DOBRIN: I would like to note an excep-

tion to that, Your Honor.

The COURT : Exception allowed.

Q. (By Mr. Dobrin) After you obtained your
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2nd. mate's license, what was the first vessel that

you sailed on [285] as an officer?

A. The "NORTHLAND".
Q. Do you recall the date that you went on that

vessel ?

A. No, I do not.

Q. Could you refresh your memory from this

Respondent's Exhibit C ? That is the date you went

on board that vessel as 3rd officer ?

A. Yes ; I guess that is right.

Q. What date is that?

A. March 4, 1926.

Q. Where did you go on that vessel as 3rd

officer ?

A. San Francisco.

Q. From where?

A. From Seattle.

Q. Where did you leave the vessel ?

A. San Francisco.

Q. Under what circumstances ?

A. Well, the captain had a friend down there

that he wanted to stick aboard, so I got off. That

was the general custom, to hire a man here if they

were short of men, and take him down to 'Frisco,

and then when they got down there dump him, and

then he had to pay his own passage back.

Q. Did you secure your passage money back

from the comj^any?

A. I paid my passage, and I went down to see

Captain Kongsle and complained about it, and he
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said ''That is all right, that has happened quite a

few times, and I am sick of it", and he says, ''We

will write them a letter," so he wrote a letter to the

steamship company.

Mr. TWEEDT : Of course. Your Honor, this is

hearsay [286] and double hearsay.

Mr. DOBRIN: The only question I wanted to

ask him was if the company refunded his passage?

The WITNESS: They refunded the passage^

yes.

Q. What was the next vessel that you sailed on

as an officer?

A. The "DOYLESTOWN".
Q. As what officer ?

A. 3rd mate.

Q. When and where did you join that vessel as

3rd mate?

A. June 6, 1926.

Q. What trade was that vessel engaged in?

A. Seattle, Los Angeles and San Francisco,

coastwise.

Q. How long did you remain on that vessel?

A. I stayed on there until somewhere in Feb-

ruary, 1927.

Q. Can you recall how many trips you made be-

tween Seattle and California ports while you were

on board?

A. We made one round trip each month, 28 days.

Q. Under what circumstances did you leave that

vessel ?
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A. Ob, I just quit.

Q. Were you discharged because your work was

in any manner unsatisfactory ?

A. No, sir.

Mr. TWEEDT: That is a conclusion, Your

Honor, and I object to the question on that ground.

The COURT : I think he can state the fact, and

not his conclusion.

Q. Were you discharged ?

A. Mutual agreement.

Q. What was the next vessel that you sailed on

as officer?

A. The "CROSS KEYS". [287]

Mr. DOBRIN: I would like to have these next

exhibits marked in the "I" series, beginning with

''I-l".

Q. I hand you what has been marked Respond-

ent's Exhibit I-l for identification, and ask you

if that is your certificate of discharge as 3rd mate

from the S. S. "CROSS KEYS"?
A. Yes, sir.

Q. This shows that you were on that vessel from

March 11, 1927 to July 25, 1927, is that correct?

A. Yes, sir.

Q. What service was that vessel engaged in?

A. A round trip to Australia and back.

Q. From where?

A. Seattle, back to San Francisco.

Q. Under what circumstances did you leave that

vessel

?
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A. The vessel laid up.

Mr. DOBRIN; I offer in evidence Respondent's

Exhibit I-l, showing character, capacity and sea-

manship very good.

The COURT: Admitted.

(Certificate received in evidence and marked

"Respondent's Exhibit "I-l".)

Q. What vessel did you next join?

A. I went in the '

'DERBLAY '

'.

Q. How long were you on that vessel I

A. I should say approximately four months.

Q. In the year 1927?

A. After I came off the "CROSS KEYS".
Q. What trade was that vessel engaged in?

A. Between San Francisco, Portland and Los

Angeles. [288]

Q. In what capacity did you serve on that ves-

sel?

A. Winch driver.

Q. When did you next sail as an officer ?

A. With the Associated Oil Company, on the

"MERICOS H. WHITTIER".
Mr. TWEEDT: Was there a discharge from

that vessel he just mentioned before this one?

A. No; there was no discharge. I didn't ask

for one.

Q. I show you what is marked Respondent's Ex-

hibit 1-2, and ask you if that is your first discharge

from the "MERICOS H. WHITTIER"?
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A. Yes, sir.

Q. And that shows that you served from June

26th, 1928

The COURT : It speaks for itself.

Q. You served on that vessel as 3rd officer?

A. 3rd officer.

Mr. DOBRIN : I offer that in evidence, showing

character, ability and seamanship very good.

Mr. TWEEDT: This doesn't show the dates

of service.

Mr. DOBRIN: I started to ask about that and

the Court said that it spoke for itself. I do not

think that it does, exactly.

Q. Do you know how long you were on that

vessel

?

A. I made two round trips to Buenos Aires.

Q. From what port ?

A. From Los Angeles.

Q. As 3rd officer?

A. Yes. And then I was about a month or a

month and a half on the vessel afterwards.

Q. What kind of a vessel was that ? [289]

A. Oil tanker.

Q. Belonging to what company ?

A. Associated Oil Company. I was in her about

five or six months.

Mr. DOBRIN : I offer that in evidence.

The COURT : Admitted.

(Certificate received in evidence and marked

Respondent's Exhibit 1-2".)
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Q. What was the next vessel you served on as

officer ?

A. The ''CHETOPA".
The COURT: Didn't you cover this whole

business yesterday? I thought you took up every

vessel on which he was employed ?

Mr. DOBRIN : No, Your Honor. I am just get-

ting to the end of them now. It was before he was

an officer that he covered yesterday.

The COURT: But you went over this whole

list, you read it all.

Mr. DOBRIN : I do not think so.

The COURT: Even after this had been ad-

mitted in evidence.

Mr. DOBRIN: No; we did not cover these ves-

sels.

The COURT : Proceed.

Q. (By Mr. Dobrin) The next vessel was the

*'CHETOPA"?
A. Yes, sir.

Q. In what capacity did you serve on that ves-

sel?

A. 3rd officer.

Q. What kind of a vessel was that ?

A. Intercoastal.

Q. A steamer? [290]

A. Yes, sir.

Q. Do you know what company owned the ves-

sel?

A. The Nelson Company, of San Francisco.
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Q. Sailing out of where to where ?

A. San Francisco to Seattle, and to New York

and return.

Q. I show you what have been marked as Re-

spondent's Exhibits 1-3 and 1-4, and ask you if they

are the discharges from that vessel *?

A. Yes, sir.

Mr. DOBRIN : I offer them in evidence.

The COURT : Admitted.

(Certificates received in evidence and marked

Respondent's Exhibits **I-3" and ''1-4".)

Q. Going back a moment, Mr. Mortensen, to the

"CROSS KEYS", were you promoted on that ves-

sel?

A. Why, yes, after she came in.

Q. You were promoted from what to what ?

A. From 3rd officer to 2nd.

Q. Under what circumstances did you leave the

"CHETOPA"?
A. Mutual agreement. I went up for my chief

officer's license.

Q. Did you secure your chief officer's license?

A. At San Francisco.

Q. Was it necessary for you to take a physical

examination and pass a test %

A. I had to pass the doctor for eyesight and

hearing.

Q. And you took the test ?

A. Yes, sir.
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Q. Before the Steamboat Inspectors ?

A. Yes, sir. [291]

Q. You secured that license in 1929 *?

A. Yes.

Q. Then what vessel did. you next sail on *?

A. The '

' OLYMPIA '

', I guess.

The COURT: You went over this whole busi-

ness before, and the Court admitted this applica-

tion, and he read the whole thing.

Q. Is that your discharge from the '^OLYM-
PIA"?

A. Yes.

Mr. DOBRIN : I offer that in evidence.

(Certificate received in evidence and marked

"Respondent's Exhibit "1-5".)

Q. Under what circumstances did you leave that

vessel f

A. Mutual agreement.

Q. Now, from the time that you left that vessel

until the time that you went aboard the "JAMES
GRIFFITHS '

' what did you do ?

A. Oh, I worked for Real Silk people for a

while.

Q. Were you looking for employment as a sea-

man?
A. Yes, sir.

Q. As an officer, I mean ?

A. Yes, sir.

Q. Were you able to obtain any work seafar-

ing?

\
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A. No, sir.

Q. Up to the time you got on the "JAMES
GRIFFITHS"?
A. No, sir.

The COURT: Why?
Q. Why were you not able to ?

A. Shortness of ships, and too many men
ashore.

Q. Were there a great many men that you knew

of in the same [292] circumstances as yourself?

A. Yes ; several of us.

Q. There was a big slump in shipping then, and

more men than there were ships ?

A. Yes, sir.

Q. Do you recall the first time that you had any-

thing to do with going on board the '*JAMES
GRIFFITHS"?

A. I was called on the telephone.

Q. When did you get that telephone call ?

A. In the morning, I should say, about 8:00

'clock.

Q. That was the morning of Monday, March

2nd?

A. Yes, sir.

Q. Who did you get the telephone call from?

A. From the Shipping Board officer.

Q. Was that Mr. SkocoLLc, the gentleman who

has testified here ?

A. Yes, sir.
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Q. What did he tell you ?

A. He asked me if I wanted to go to work, and

I said ''Sure".

Q. And as what?

A. 1st officer.

Q. On what vessel ?

A. The "JAMES GRIFFITHS".
Q. Did he instruct you as to where to join the

vessel

?

A. Yes, sir.

Q. What did you do after you agreed to join

the vessel?

A. I hung up the telephone.

Q. Did you go to Tacoma ?

A. I went to Tacoma, yes.

Q. What time did you arrive at Tacoma? [293]

A. Oh, I don't know—during the noon hour.

Q. You were living in Seattle at that time?

A. Yes, sir.

Q. Who met you there ?

A. Well, I came- aboard the ship and met the

captain and introduced myself.

Q. Did he take you in to the mess ?

A. He took me in the saloon and introduced me
to the rest of the officers.

Q. Did you know any of them?

A. I knew Mr. Anderson.

Q. How long had you loiown him ?

A. Oh, I had known him for ten years, I should

say.

Q., Had you been shipmates with him ?

A. Yes, sir.
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Q. What did you do thereafter on the ship, up

to dinner time 'I

A. Well, it was in the dinner hour that I came

aboard, and I had lunch.

Q. At 12:00 o'clock?

A. Yes.

Q. Then what did you do after that ?

A. Well, the mate showed me to my room, and

then I unpacked some of my clothes, put my work-

ing clothes on, and took my license and put it up

in the frame in the pilot house.

Q. Then what did you do with respect to work-

ing?

A. Then I turned to.

Q. Did the mate talk with you and show you

around ?

A. He showed me around the ship and explained

a few details to me. [294]

Q. Then did he give you anything to do ?

A. Yes. He asked me to go aft and take care

of the building of that platform to walk on, on ac-

count of the pilings on deck. I worked back there

with the carpenter.

Q. What else did you do ?

A. Well, that took pretty near all afternoon,

and when I was through with that I went up to

assist the mate, and helped him in filling up a hatch.

Q. In other words, you were doing physical

work ?

A. Ye-', sir.
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Q. Did you help any in shifting the vessel, with

the lines'?

A. Yes, sir.

Q. What was that?

A. I attended to the after line.

Q. And then you had—what is your 6:00 o'clock

meal called?

A. Supper.

Q. Then you went to supper.

A. Well, the ship pulled out, I think, around

5:00 o'clock, and we had supper going out.

Q. And then where did you go ?

A. I went to sleep.

Q. What watch were you assigned to ?

A. I was assigned to the 12:00 to 4:00 watch.

Q. Have you, in connection with your services

as a mate on these vessels that you have sailed on

before, served on that watch ?

A. Yes, sir.

Q. And various watches ?

A. Yes, sir. [295]

Q. Had you also had experience as a seaman,

as watchman and lookout and helmsman, those same

hours, and other hours ?

A. Yes, sir.

Q. Then you went to your room ?

A. Yes, sir.

Q. What time did you leave your room to go on

the bridge, to go on watch ?

A. I was called at twenty minutes to 12:00.
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Q. Did you then go on the bridge ?

A. Yes, I went on the bridge. I got up there

about fifteen or ten minutes before 12:00 o'clock.

Q. Who did you meet there ?

A. The 3rd officer.

Q. Was the master there ?

A. Well, the master was in the chart room look-

ing over the chart.

Q. Did you go in with the 3rd officer and look

over the chart?

A. I didn't go in while the master was there. I

went out and spoke to the 3rd mate and looked over

the log book, and then the master came out of the

pilot house, so I and the 3rd mate went in there

and looked over the chart.

Q. That is, the course that was plotted ?

A. Yes, sir.

Q. Then what did you do ?

Mr. TWEEDT: Mr. Dobrin, I have not ob-

jected to your leading questions—and they are all

leading—but I just from now on wish that you

would let the [296] witness tell the story.

Mr. DOBRIN: All right; I will do my best.

Q. What did you do next 1

A. Well, while we was in the pilot house the mas-

ter came in and traced the course on the chart, and

he said "Well, under ordinary circumstances, as

now set, she should come a mile and a half off."

Q. A mile and a half off what ?

A. Ea^e Rocks.
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Q. Where was the vessel at that time ?

A. She was, I should say, four miles past Dunge-

ness.

Q. What conversation, if any, did you have with

the master?

A. Well, we came out of the pilot house and he

asked me if I had any experience in the Sound, if

I was acquainted in the Sound, and I said yes, a

little, and he said "Well, you should see Race Rock

about in a short while; I am going to lie down on

the settee for a little while," and he says, *'Wl]en

you see Race Rock call me."

i.^. All right; go on and say what happened.

A. Oh, he had laid down about ten minutes, and

I saw the light, and got the bearing about 10 de-

grees off the bow, and he came out and took a look

at it, and he said, ''Well, that is fine" and he says,

"Now, there is a strong set in there, and when you

come up towards the light watch the steering close,
'

'

and he says, "If there is any set call me" and he

says, "but call me about two miles before you get to

the light."

Q. Go on from that point and tell in your own

words, as best you can, just what followed, as to

what you did on [297] the bridge, or with refer-

ence to the helmsman, or whatever you did there.

A. Well, I checked the course, took a bearing

now and then as the ship went along, and she

steered kind of poor, and I cautioned the helmsman

not to go inside the course, and I went out on the
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wing of tlie bridge to take bearings off and on.

Q. You say she steered poorly; what was the

cause of that *?

A. Well, the tide, you see.

Q. You mean the condition of the v/ater made

it difficult to steer ?

A. Yes, sir.

Q. Go on from that point.

A. Well, I don't know how to start.

Q. Well, you say you told the helmsman not to

go inside the course ?

A. Yes.

Q. Did you go back on the bridge ?

A. Oh, I was on the bridge right along.

Q. Were you observing the light I

A. Yes, sir.

Q. Tell in your own words, the best you can,

just what followed from that point on, up to the

time of the collision.

A. Well, she sailed along, and I wasn't sure

whether she was

Q. (Interposing) Talk a little louder, Mr. Mor-

tensen.

A. Well, as we went along I kept on taking bear-

ings, and as we came up closer to the light it seemed

to me she was not setting away from the light the

way she should, [298] but I wasn't sure, so I was

in doubt, I didn't know, really—I thought about

calling the captain, but then again I thought "Well,

she will I'C all right", until we came up kind of
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close, and I don't know, things for some unknown

reason—I didn't seem to be able to concentrate on

my work, because it is an awful easy matter to get

a bearing off a light and get your distance—a child

can do it—and I can't say why I couldn't think of

it at the time, but my mind seemed to be some-

what befuddled, I couldn't function clearly.

Q. Did you consider that you were in danger of

going on the rock ?

A. Well, no, I didn't. I thought she would

clear. Then again, I thought maybe I should call

the captain, because that is a standard rule, to call

the captain if you are in doubt, but I said, '*Well,

she ought to clear," but the tide must have been

awful strong off that point, because she went on the

rocks before I really came to my senses.

Q. When your vessel struck what happened

next, who did anything ?

A. Well, I don't know. I don't know nothing;

it seems I couldn't function at all, I was just out,

it seemed. The captain came jumping out of the

pilot house and says "What happened?" Well, I

told him, I says, "I don't know what happened."

Well, he threw the engine astern, full speed astern,

and then went in the pilot house and spoke to the

quartermaster and asked him a few questions, and

then he came out on the bridge again, and then he

said, "Well, how did you come to get in here, how
did [299] it happen?" And I said, "I don't

know, Captain." So he says, "Well, there is no
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use standing here, you may as well go down on the

deck and get the lead and take some soundings, and

I went down on the deck. I had an awful time get-

ting along the pilings, because I don't know, I was

kind of weak in the knees.

Q. From the fright of the occasion ?

A. I don't know what caused it.

Mr. TWEEDT: We object to a question like

that. He is testifying now.

Mr. COSGROVE : He is getting along very well

without any help.

The COURT: Proceed.

Q. What did you do around the vessel after the

vessel struck?

A. Well, we took soundings right along and did

whatever was necessary, tried to find out how much
water was in the holds, how bad she was leaking,

etc.

Q. Was the vessel afterwards brought back to

Seattle?

A. Well, yes. The vessel was towed off the next

day and brought in to Victoria, and then she was
brought back here by a towboat.

Q. Did you then leave the vessel ?

A. Yes, sir. I went up to the steamboat inspec-

tors, together with the captain, to report the acci-

dent.

Q. Did you ever have an experience like that

before, Mr. Mortensen, in all of your experience?

A. No, sir.
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Q. On the Sunday night before you got this tele-

phone call on Monday morning did you have a cold ?

[300]

A. Well, I had a cold for, oh, three or four days.

Q. What did you take, if anything, on Sunday

night ?

A. I tried to break it by taking some quinine.

Q. How many quinines did you take ?

A. Two of those capsules.

Q. Do you know what size ?

A. About that long (illustrating).

Q. About half an inch long ?

A. Yes, sir—a little better, probably.

Q. Did you take anything the next morning for

your cold?

A. Well, the capsules didn't seem to work dur-

ing the night, I didn't sweat as I should have, and

the next morning, after I had got the telephone call,

a cold sweat came on me.

Q. Did you take any other medicine then?

A. Yes. I had about five of those—what do you

call those white pills?—aspirins—I took a couple

of them, and then I packed my grip and took the

bus to Tacoma, and I took a coujDle right along until

I got to Tacoma, and I didn't have any more.

Q. I didn't hear what you said.

A. I took those pills while I was riding in the

bus to Tacoma.

Q. How many did you take from the time you

left Seattle until you got to Tacoma ?
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A. I took those five.

Q. Wliat did you do when you got to Tacoma?

A. I got another box at Tacoma, because I

thought it would take the pain out of my body. I

felt kind of sore, with kind of a headache. [301]

Q. When you got to Tacoma you say you bought

another box of aspirin *?

A. Yes, sir.

Q. How many were there in that box ?

A. It was a two-bit box.

Q. How many were in that box ?

A. Twelve, I guess.

Q. What did you do with those aspirin tablets'?

A. Well, I took them during the day, off and

on, while I was working. In the evening up to

12:00 o'clock I couldn't sleep, so I thought I would

take the aspirins to kind of get over my cold, but I

couldn't rest, and I didn't get no sleep. I think I

finished them up by 12:00 o'clock, anyway. I didn't

have any more when I went on the bridge.

Q. You had used up the entire box of twelve?

A. Yes, sir.

Mr. DOBRIN : That is all.

CROSS EXAMINATION

By Mr. TWEEDT:

Q. At the time you went on watch, Mr. Morten-

sen, what lights were visible ?

A. Dungeness was visible.

Q. YfLS that the only light ?
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A. Yes.

Q. Were there any unlighted land marks visible ?

A. Not that I recall.

Q. Could you see the shoreline at Dungeness

Point?

A. Yes. [302]

Q. How soon did the master retire to the chart

room to take this nap after you came on watch?

A. Oh, I should say about ten minutes after,

probably, after twelve.

Q. What was the state of the weather at the time

you came on watch ?

A. Clear, visibility good.

Q. When you sighted Race Rock light you called

the master?

A. Yes, sir.

Q. And he came out on the bridge ?

A. Yes.

Q. Did you know at the time you sighted this

light that it was Race Rock light ?

A. Oh, yes.

Q. You discussed with the master that you were

looking at Race Rock light ?

A. No. I called him and notified him that the

light was in sight, and he came out and took a look

at it. I gave him a bearing. As far as I remember,

she was about 10 degrees on the bow.

Q. He also agreed that it was Race Rock light

you were looking at ?

A. Yes, sir.
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Q. How far away were yon from the light at

the time the captain was ont there talking to yon 1

A. Oh, 12 or 13 miles, or so—12 miles, prob-

ably.

Q. Was Race Rock light continnously in sight

from the time you first sighted it until you went on

the rock?

A. Yes, sir.

Q. From the time the master went back into

the chart room, [303] after you had sighted the

light, what orders did you give to the helmsman?

A. Well, I cautioned him about the steering,

because she swung quite a bit, and I checked him
on the compass and he was inside the course about

half a point. I told him, I says, ''Watch that,

don't go inside the course."

Q. Which way was the vessel setting ?

A. She was setting to the light.

Q. What was the state of the tide ?

A. Flooding.

Q. Did you make any change of course ?

A. No, sir.

Q. You observed that you were setting toward

the light from time to time ?

A. I didn't notice she was setting, no.

Q. Well, did you examine the compass ?

A. Yes, I checked the compass.

Q. Was your bearing changing ?

A. Yes. Of course, sometimes it was changing.

Q. Wliich way was it changing, to your star-

board or port ?
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A. Well, she was going behind the course, to-

wards the point.

Q. At the time the master talked to you about

the light you were on the course that he had charted

to set you a mile and a half off the rock ?

A. Yes, sir.

Q. You say as you observed the compass you

noted that you were setting more towards the light ?

A. No ; I didn't notice the set.

Q. Well, you noticed the change in bearing,

didn't you?

A. Yes. [304]

Q. What did that indicate to you ?

A. Well, as the ship goes along, naturally the

bearing widens. That is proper, you see. I couldn't

tell the set, I didn't notice the set. As a matter of

fact, I didn't notice no set before we came towards

the light. That is why I didn't know whether she

was setting or whether she was doing all right, but

I was in doubt at that time, when we came up to-

ward the light, closer up.

Q. What course were you steering when you saw

the light?

A. I was steering 254 magnetic.

Q. Well, when you sailed along a while after

passing the light were you still steering that course ?

A. That was the course, yes.

Q. And the bearing on the light changed, how-

ever?

A. Yes; as the ship proceeded down the bearing

widens.
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Q. What do you mean by ''the bearing widens"?

A. Well, as the ship goes toward the light she

gets the light wider on the beam.

Q. I think you testified that the light was about

10 degrees on the starboard bow ?

A. Yes, sir.

Q. At the time you sighted the light ?

A. Yes.

Q. As you went along what did that bearing be-

come?

A. The bearing increases.

Q. Was it 20, 30, 40, 5, or what ?

A. It increased.

Q. Did that happen constantly—or steadily,

rather, up to the time she struck the rock ?

A. Yes; up until, I should say, ten minutes

probably, [305] before she struck. Then the steer-

ing was awful bad, and I couldn't get a good bear-

ing.

Q. Mr. Mortensen, if this bearing widened, as

you say, as you sailed toward the light, how do you

account for the fact that she went on the rocks?

A. Well, I don't know.

Q. If the bearing widened you would have

passed to the port of the rock, wouldn't you?

A. Yes, that is right.

Q. Was there something wrong with the com-

passes?

A. No, not that I know of.
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Q. What happened, then; how do you account

for the fact that the bearing widened, and still the

vessel went on the rocks 1

A. I should say the tide was awful strong as she

came up toward the light.

Q. From the time you observed the light until

the time you struck the rocks you made no change

in your course ?

A. No, sir.

Q. You gave no orders, then, to the helmsman?

A. I gave orders to the helmsman not to go in-

side the course to the light.

Q. Did he appear to go inside the course ?

A. Well, the vessel was swinging in the tiderips,

yes.

Q. What do you do to allow for the swing of the

vessel ?

A. Well, you watch the steering close.

Q. Well, when you saw the vessel was setting

in what did you do to bring her up on her course?

A. As a rule, a man should haul off.

Q. AVhat do jon mean by hauling off? [306]

A. Change the course.

Q. In what direction?

A. Away from the light.

Q. Did you do that ?

A. No ; I failed to do that.

Q. Was the reason you failed to do that this

condition you have described on direct examina-

tion here?
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A. Well, I don't know.

Q. Well, you were aware that it should be done ?

A. Yes. I am aware of it now.

Q. Were you aware of it at the time, that you

ought to do it, but you just couldn't?

A. Towards the last I really don't know—

I

should have called the captain, but somehow or an-

other my mind didn't seem to percolate, I couldn't

think clearly.

Q. You are familiar with this chart that has

been introduced in evidence here, are you not, Mr.

Mortensen, that is, the chart of the straits up there ?

A. Yes, sir.

Q. You had a chart similar to this aboard the

vessel ?

A. Yes, sir.

Q. You are familiar with this black buoy near

Race Rocks light ?

A. Yes, sir.

Q. Did you see that on March 2nd ?

A. I didn't see it, no.

Q. You didn't see if?

A. No ; I didn't see the buoy.

Q. You stranded within what, about 500 feet

of this buoy?

A. Inside the buoy, yes. [307]

Q. And you didn't see the buoy?

A. I didn't see it, no.

Q. You didn't see it before you stranded?

A. No.
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Q, You saw the light, of course ?

A. Oh, yes.

Q. As your vessel was constantly going up on it ?

A. Yes.

Q. Was there a lookout on the bow ?

A. Yes, sir.

Q. Do you know his name ?

A. I think it is Charlie Lindsey.

Q. Did you get any report from the lookout?

A. I didn't hear none, but he told me afterwards

that he had reported this black buoy, but I didn't

hear it.

Q. You didn't hear that ?

A. No.

Q. You heard nothing from the lookout that

you remember now?

A. No.

Q. Do you know what the lookout has, has he a

whistle, or has he a bell ?

A. He has got a bell, yes.

Q. Was any alarm sounded by the lookout that

you heard before the vessel struck ?

A. No ; I didn't hear that.

Q. The lookout is stationed where ?

A. Up in the bow of the ship.

Q. Who was on the bridge with you ?

A. The quartermaster.
[

Q. Any sailors'? [308]

A. Yes, the quartermaster.

Q. In addition to the quartermaster.

A. No.
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Q. Did the quartermaster say anything to you

before she struck?

A. No, sir.

Q. What is the arrangement on the *'JAMES
GRIFFITHS", is he in a little pilot house alone,

or is he on the open bridge with you ?

A. No, he is in the pilot house.

Q. Alone?

A. Yes, sir.

Q. Has that pilot house windows on all sides'?

A. Yes, all along.

Q. Was there anything in this pilot house where

the quartermaster was stationed to interfere with

his vision ahead ?

A. No, sir.

Q. He could see to port and to starboard as well ?

A. Yes, sir.

Q. And he said nothing to you before the ves-

sel struck?

A. No.

Q. Now, at the time you struck the rocks what

was the condition of the weather ?

A. Clear.

Q. How long had you been sick before taking

this job, Mr. Mortensen?

A. Before I took the job ?

Q. Yes.

A. Oh, I had a cold about two or three days.

As a matter [309] of fact, the Shipping Board of-

fered me a job on a ship previous to that, but I
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had that bad cold, that is, I didn't feel like going

out and I turned down the job.

Q. That was shortly before this ?

A. A few days before that, yes.

The COURT: Were you getting better? You

were better when you went out this time ?

A. Yes ; I thought I was better.

Q. Had you been sick much during the year that

you had been ashore ?

A. I was in the hospital after I came off the

^'OLYMPIA" for a while.

Q. What was the matter that time ?

A. I had lumbago.

Q. How did you feel in general, off and on dur-

ing the year before you took this job?

The COURT : When you say ''off and on", what

does that mean ?

Q. Were you sick the greater part of the year?

A. Well, I wouldn't say sick. I was very sus-

ceptible to colds, it seemed that colds would catch

me pretty near right along.

Q. How much did you work during the year?

A. Well, I didn't work very much, because work

was scarce. I didn't have much of a chance to get

any kind of a job.

Q. Can you give us an approximation, a month,

two months or six months ?

A. Oh, I worked about three months for the

Real Silk people, and then I worked about two

weeks as carpenter's helper over on the West
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Seattle bridge, but I had to get out [310] of that

because I couldn't stand the work, being wet all the

time.

Q. Were you sick enough during the year at any

time to have a doctor?

A. No.

Q. When the Sea Service Bureau called you up

and told you about this job did the thought of tak-

ing the job and going on board affect you?

A. No, sir.

(J. Did it make you nervous ?

A. I don't think that made me nervous. I was

kind of congratulating myself because I was able

to get that trip, because it is a Seattle company and

I figured that some time I might work into that

company steady.

Q. You felt pretty good about getting the job?

A. Yes.

Q. Did you know what the draft of the vessel

was at the time you sailed ?

A. I don't remember, no.

Q. Well, were you familiar with it at the time

the vessel sailed ?

A. Yes.

Q. Did you take the draft ?

A. No. The 3rd officer does that.

Q. Was most of the cargo loaded when you came

aboard ?

A. Yes, all of it was loaded except in No. 1 hold.

Q. Did you know what cargo she had aboard'^
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A. Well, she had a good deal of grain.

Q. I mean did you find out what cargo she had

aboard *?

A. Well, the mate told me. He explained to me
that so-and so [311] hold has got so-and-so, but I

don't remember now. I couldn't repeat it.

Q. Did you hold a pilot's license of any kind,

Mr. Mortensen?

A. No, sir.

Q. I believe your record shows this, but you had

never sailed before as chief officer, had you ?

A. No.

Q. And you had made only one voyage as 2nd

officer ?

A. Yes.

Q. You went to sea when you were how old, Mr.

Mortensen ?

A. Oh, about 15 or 16. I started to sea around

1909.

Q. All the knowledge you have gained, then, has

been what you have picked up serving at sea?

A. Yes.

Q. You have never attended any nautical school

or navigation school, or anything of that kind?

A. Oh, sure.

Q. What school did joii attend ?

A. I went to Captain Smith here in Seattle.

Q. Who is Captain Smith ?

A. Well, he is the one that they call the Puget

Sound Navigation School.
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Q. How long did you go to school there ?

A. Oh, I went there twice—I should judge about

four or five months, probably, altogether.

Q. Of course that is all the education you have

had?

A. Well, I went to school, of course.

Q. Well, until you were 15 ?

A. I went to school until I was fourteen and a

half. [312]

Q. But after that, except for going to this nauti-

cal school, you have been spending your time at

sea?

A. Yes, sir.

The COURT : How old are you now ?

A. 41, sir.

Q. How far was the course you were steering in-

tended to carry you off Race Rock ?

A. Oh, about a mile and a half.

Q. Is that closer in than you have ordinarily

sailed past there ?

A. No, I don't think so. We generally set the

course a mile and a half or two miles off.

Q. Did you examine the compasses when you

came on watch?

A. I checked them two or three times.

Q. Did you know the diiference, the deviation

between the pilot house compass and the standard

compass ?

A. Half a degree.

Q. At the place where you came on watch what
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was the compass variation ?

A. Well, I don't remember. I would consult

the chart for that.

Q. You consulted the chart for that ?

A. Yes.

Q. You do not remember of your own knowledge

what is the compass variation at that particular

place in the straits ?

A. No. That changes, you see.

Q. How does it change ?

A. Well, it increases as you go west and de-

creased as you go east.

Q. In that particular place it would be the same,

then, [313] wouldn't it?

A. No ; it would probably change a little.

Q. Had you ever been aboard the **JAMES
GRIFFITHS" before?

A. No.

Q. You stated you went up to the United States

Inspectors' office with the master after you returned

to Seattle?

A. I did.

Q. To make a report ?

A. Yes, sir.

Q. Did the inspectors afterwards hold a hear-

ing?

A. Yes.

Q. And you testified at that hearing ?

A. Yes, sir.

Q. And as the result of a hearing by the inspec-
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tors your license was revoked %

A. Yes, sir.

Q. Did you get notice from the inspectors of

the revocation of your license ?

A. Yes.

Q. Have you that notice ?

Mr. DOBRIN: If the Court please, I object to

it as immaterial.

Mr. TWEEDT : I do not think it is immaterial

on the competency of an officer, whether or not his

license has been revoked.

The COURT: I do not see that it is material

here now. He says his license was revoked.

Mr. DOBRIN : If the Court please, I would like

to put Dr. Watts on the stand at this time, and

withdraw this witness. [314]

The COURT: Very well.

Witness temporarily excused.

DR. CHARLES E. WATTS,
called as a witness on behalf of the Respondent,

being first duly sworn, testified as follows:

DIRECT EXAMINATION

ByMr. DOBRIN:

Q. State your full name. Doctor.

A. Charles Edward Watts.

Q. Where do you live?

A. East Seattle.
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Q. What is your profession?

A. Physician.

Q. Are you licensed in the State of Washing-

ton?

A. Yes, sir.

Q. How long have you been practicing your pro-

fession ?

A. Sixteen years.

Mr. TWEEDT: We will admit his qualifications.

Q. What has been your training?

A. I was graduated from the University of Idaho,

under graduate, and then was graduated from Rush
Medical College in 1918.

The COURT: Do you admit his competency?

Mr. TWEEDT : We will admit his qualifications.

Q. What connection, if any, do you have with

the Government Hospital here? [315]

A. I am consultant for the Marine Hospital in

internal medicine and diagnosis, in Seattle.

Q. What line of work do you specialize in?

A. Diagnosis and internal medicine.

Q. Assuming a case of a man having a cold on

a Sunday, and for two or three days previous

thereto, and on Sunday evening taking two quinine

tablets and not perspiring as the result of that, and

on the following Monday having a cold sweat com-

ing out on him, and then taking during the morn-

ing, from about 9:00 o'clock until 12:00, five as-

pirin tablets, and then during the afternoon and

until 12:00 o'clock at night taking twelve more



Coastwise Steamship c& Barge Co., et al. 349

(Testimony of Dr. Charles E. Watts.)

aspirin tablets; assume tliat tliis man is standing

watch on a vessel, and goes on watch, and at 12:20

A. M. calls the master, in pursuance to instruc-

tions, and thereafter is instructed by the master as

to calling the master when vv^ithin two miles of a

certain light, that the man sees the light and is

in doubt as to whether he will clear the light,

in doubt as to whether or not he shall call the

master, and is unable to give any clear explanation

of exactly why he acted as he did ; what would you

say as to whether or not the quinine and the as-

pirin which this man had taken could account for

this mental condition in which the man found

himself ?

Mr. TWEEDT: If the Court please, we object

to that question, first, on the ground that there is

no evidence to show the naroctic, or whatever it is,

content of either the quinine or the aspirin; and

we object to it on the further ground that it is

totally immaterial, even assuming that his con-

dition was due to what he has testi- [316] fied to,

on the issues of this case.

The COURT: I do not know that it is ver^'

material, but I assume any doctor knows the con-

tents of quinine or aspirin, and I will let him

answer the question.

A. There is no narcotic in quinine or aspirin,

either, as far as that is concerned.

The COURT : Would that have any effect upon

his m.entrl competency?
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A. Yes, it could. Not necessarily that it would,

but it could. People vary in their reactions to

drugs.

Q. (By Mr. Dobrin) Doctor, what effect would

large doses of aspirin of this amount have, seven-

teen tablets, with respect to hearing?

A. It very frequently disturbs hearing when
taken in large doses.

Q. What effect does it have on the nervous sys-

tem?

A. Well, it may lead to some confusion and dis-

turbance of coordination. It depends on the in-

dividual. Some people can stand that much, and

some cannot.

Q. But having the fact of a man showing lack

of coordination, would you say that this dose of

aspirin to which I have referred could account for

that condition?

A. It could.

Q. When you say it affects the nervous system,

has that to do with the brain, likewise?

A. Yes, sir.

Q. Is that where this disorganization comes

from?

A. Apparently so, yes.

Q. If you have the further fact that this oc-

casion was the first time, would that reinforce your

views as to [317] the relation between the aspirin

and the result ?

A. Yes, that is reasonable.

Q. Is that an excessive dose of aspirin?
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A. Yes, that is quite excessive.

Q. To take seventeen tablets in the course of

one day?

A. Yes, sir.

Mr. DOBRIN: You may inquire.

Mr. TWEEDT : Is that on what your question

is based, seventeen tablets in one day ?

Mr. DOBRIN: Yes. . ;

CROSS EXAMINATION

By Mr. TWEEDT:
Q. Dr. Watts, the drug content of various aspirin

tablets and various quinine tablets varies, does it

not?

A. Well, the usual, and, in fact, the most uni-

versal dose of aspirin in one tablet is five grains.

Of course I have no idea what the quinine dose was,

but that has nothing to do with it, anyway, because

it was taken the day before, and it would have

worn off by that time, in all probability.

Q. If he took seventeen grains of aspirin

—

A. (Interposing) It was eighty-five grains.

Q. I mean seventeen tablets of aspirin in a

period, as long a period as twenty-four hours, how
long would it take the effect to wear off? They

were not all taken at one time.

A. Oh, I think that would be hard to say, but

probably twenty-four hours would be required.

Q. Is the effect of aspirin dissipated to some

extent by [318] food?



352 Sperry Flour Company vs.

(Testimony of Dr. Charles E. Watts.)

A. No, I should say not. It may be delayed in

its absorption by food. That is, if it is diluted by

food it takes longer to absorb it.

Q. Do you believe it possible, Doctor, for the

amount of aspirin that has been referred to to

totally deprive a man of his mental faculties?

A. Oh, no.

Q. And his physical power of locomotion or

action ?

A. No, I do not think it would deprive him of

locomotion or physical action. No, I do not think

so.

Q. You would not attribute such condition to a

dose of aspirin, would you?

A. Well, I didn't know that he was totally de-

prived of his physical locomotion or action.

Q. Well, that is the question I am asking, Doc-

tor.

A. I do not think that it would make him totally

unconscious, or anything like that, in any case.

Q. Isn't it probable, however, and to be expected

that such a dose of aspirin as has been referred to

will make a man rather ill at the stomach ?

A. Yes, it might. It is an irritant to the stomach.

Q. You would expect it, wouldn't you, if that

much was taken in the course of also taking two

or three meals'?

A. Well, not necessarily, but it does irritate the

stomach, and it has its effect on the central nervous

system, that is, the brain.
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Q. Is aspirin a stimulant to any extent, Doctor?

A. No.

Q. Is quinine? [319]

A. No.

Q. Doctor, if the man was affected by such a

dose of aspirin would his condition be apt to re-

main the same over a period of a few hours'?

A. A few hours, or a day or so.

Q. It wouldn't be something that would last,

say, an hour, and then disappear?

A. No; I wouldn't think that.

Q. You would expect him to be in the same con-

dition

—

A. (Interposing) Perhaps for a few hours, or

a day or so. It is variable in different individuals.

Some people can stand a lot more than others.

The COURT: Would it affect the physical struc-

ture of a man?
A. You mean his blood, and aU that?

The COURT: Yes.

A. That has nothing to do with it.

The COURT: It depends entirely on his inter-

nal structure?

A. Yes, sir.

REDIRECT EXAMINATION

By Mr. DOBRIN:

Q. Dr. Watts, would the result of this in an

emergency have any different bearing; in other

words, it might be different in an emergency situa-

tion?
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Mr. TWEEDT: To which we object on the

ground that there is no evidence showing there

was any emergency involved in the issues in this

case.

The COURT: Sustained. [320]

Q. How about a condition of excitement, taken

in connection with the dose of aspirin, or where

a man is required to function with skill and care?

A. If he is confused I think that the aspirin

might reasonably be assumed to have caused his

confusion. Is that what you mean?

Q. Yes, that is what I am asking.

The COURT: Would the fact that a man is fat

or lean have anything to do with it?

A. I do not think so. Also, the question of

illness enters into it, that is, if a man was not

well.

Mr. DOBRIN: He had a cold.

The COURT : Would that have an effect on him ?

A. Yes, that has something to do with it, too.

Q. That is, the combination of the aspirin and

the cold?

A. Yes. I think that is reasonable.

Mr. DOBRIN: That is all.

RECROSS EXAMINATION

By Mr. TWEEDT:

Q. One more question. Is aspirin generally

speaking, a sedative rather than a stimulant ?

A. Well, I think it is hardly classified as either.
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That is, it is commonly taken for colds and so on

because it decreases fever and it relieves aches and

pains and all that sort of thing, but we do not

classify it as a sedative. That is, we do not

classify it the same as, for instance, narcotics, or

any of the Amidol preparations. It is not a sedative

in that sense.

Q. It can be used and is used, Doctor, to re-

lieve, for [321] example, headaches induced by ex-

citement ?

A. Yes; headache induced by anything.

Q. Have you ever heard of aspirin depriving

a man of his power of speech ?

A. No, I don't know that I have heard of it

depriving him of his power of speech.

Mr. TWEEDT: That is all.

Q. (By Mr. Dobrin) Would it confuse his

speech. Doctor?

A. It might.

Q. Taking into consideration the fact that the

man is in charge of a vessel which has crashed on

a rock, would that together with the aspirin have

the effect of confusing him and making his speech

less coherent*?

A. That would be pretty hard to say.

The COUKT : I think you are splitting hairs

now.

Mr. DOBBIN: That is all.

Mr. TWEEDT: That is all.

(Witness excused.)
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E. H. STORM,

called as a witness on behalf of the Respondent,

being first duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. DOBRIN:

Q. State your full name.

A. E. H. Storm.

Q. Where do you live? [322]

A. 1522 Market Street, Seattle.

Q. What is you occupation?

A. I have a navigation instrument store on the

waterfront.

Q. How long have you known Krestin A. Mor-

tensent

A. I knew him since January, 1930.

Q. In what way have you known him?

A. Well, I got to know him because he is a

member of a lodge of which I am treasurer, and

he came in to pay his dues, and he asked me a

few things and we got acquainted.

Q. Has he also been a customer of yours?

A. Yes.

Q. Have you visited him in a social way?

A. A couple of times.

Q. Did you see him during the year 1930 ?

A. Yes, sir.

Q. How often would you say you saw him?

A. Oh, he comes in sometimes two or three

times in the month, and sometimes once a month.



Coastwise Steamship c& Barge Co., et al. 357

(Testimony of E. H. Storm.)

Q. Would tliat be true of the early part of

March, 1931?

A. Well, I couldn't tell you, because he comes

in sometimes three or four times a month, and

sometimes he does not come in for a month. I

couldn 't tell you.

Q. During your acquaintance with him have you

had an opportunity to form an opinion as to his

sobriety and his character?

A. Well, as to sobriety, I never saw him take

a drink, and I never had a drink with him. I never

saw him intoxicated.

Q. Did he always appear to you to be a sober

and industrious [323] man?

A. Yes.

Q. A man with ambition?

A. Always. He has been out of work more or

less in the last couple of years, and he has always

been down to see if I could help him any and get

a job for him, always trying to get something to

do.

Q. What would you say as to his general reputa-

tion among the men with whom he associates, as

to his reputation for being a man of good character ?

A. I never heard anj^thing against him. I don't

know a lot of people that knows him, that is, that

talk about him.

Q. But in connection with this organization to

which you both belong, is his reputation among

the membership that of being a sober and indus-



358 Sperry Flour Company vs.

(Testimony of E. H. Storm.)

trious man of good character?

A. Yes, sir.

Mr. DOBRIN: That is aU.

Mr. TWEEDT: No questions.

(Witness excused.)

KRESTIN A. MORTENSEN,

recalled as a witness on behalf of the Respondent,

testified as follows:

FURTHER CROSS EXAMINATION

By Mr. TWEEDT:

Q. Mr. Mortensen, are any of the entries under

date of March 2nd, on either page here, in your

handwriting? This is [324] the smooth log, Ex-

hibit 10.

A. There is nothing there in my handwriting

but my name.

The COURT: How is that?

A. My name is on the bottom, that is all.

Q. When did you sign this?

A. I signed that before leaving the ship.

Q. That is, after you returned to Seattle?

A. Yes, sir.

Q. And some other officer had already signed

it?

A. The 3rd officer writes it out, copies it from

the log book and sticks it in there, and then the

mate and the captain sign it.
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Q. But this log had been signed by some other

officer, had it, before you were asked to sign if?

A. Why, no. There is only room for one officer

to sign.

Q. Whose name was erased from here,; Mr, Mor-

tensen '?

A. None that I know of. I put my name there.

Q. You made none of these entries, either, did

you?

A. No, sir.

Q. You signed it the day you left the ship?

A. Yes, sir.

Q. Do you recall testifiying before the United

States Inspectors, Mr. Mortensen, on March 5,

1931?

A. Yes.

Q. Did you tell the inspectors that you had

eaten a lot of aspirin and quinine, and that that

accounted for your condition?

Mr. DOBRIN: That is obpected to. There is

no foundation laid for any such question.

Mr. TWEEDT: I am asking him if he did tell

them that. [325] That is the foundation.

Mr. DOBRIN: But maybe they never asked

him.

The COURT : Overruled.

Mr. DOBRIN : He ought to read the question.

The COURT : Did you say anything about taking

aspirin ?

A. No. The inspectors never inquired as to that.
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Q. (By Mr. Tweedt) Did they inquire of you,

Mr. Mortensen, your reason for failing to carry

out the master's orders, and letting the ship go

on the rocks?

Mr. DOBRIN: That is objected to. If counsel

wants to impeach the witness in regard to any-

thing he testified to before he should read the

question to him.

The COURT : He is asking the party himself.

Mr. TWEEDT : You have to lay the foundation

before you can impeach a man.

The COURT: Proceed.

A. What was that question ?

Q. Did the inspectors ask you, Mr. Mortensen,

the reason you failed to carry out the master's in-

structions ?

Mr. DOBRIN: That is objected to as being a

general question. Counsel ought to ask specific

things.

The COURT: Overruled.

A. Yes. I think they asked me the reason why,

yes.

Q. What did you tell them?

Mr. DOBRIN: I object to that.

The COURT: Objection sustained as to what

he told them.

Q. (Mr. Mortensen) Were you asked the fol-

lowing question by the United States Inspectors:

"What was your reason, [326] if any, for not

carrying out the master's orders?" and did you
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give the following answer, "Well, sir, I can't ex-

plain that, I got excited and I just stood there,

I couldn't talk and I couldn't move, just standing

there.
'^

A. Yes; just as the ship comes up toward the

rock, yes.

Q. Was the following question asked you by

the inspectors, "Can you give any further ex-

planation as to why you didn't carry out the

master's orders'?" and did you answer, "No, sir,

I can't explain it, some power pulled me and I

couldn't do nothing, I don't know, I wanted to go

in there but something prevented me. I don't know
what was the matter with me."

A. Yes.

Q. Was the following question asked you by

the inspectors, "During your lifetime has anything

comparable with this condition occurred to you?"

and did you answer, "Yes, sir." Did you give

that testimony?

A. Yes.

Q. Was the following question asked you,

"Would you mind describing if?" and did you

give the following answer, "I had a bad accident in

1921. During the sailors' strike I was pretty active

around the front and one day we was watching

scabs coming off a steamer, I don't remember the

name, it was the "WEST JAPPA", I think, we
got fighting in the middle of Seneca Street, and

some guy there got away and got me three times in
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the stomach with a knife. Since then I have been

a nervous wreck at times, other times I feel pretty

good. I think that is all to say about that." [327]

A. Yes.

Q. Did the inspectors ask you the following

question, "Have you been to sea since that time?"

to which you answered, "No, sir."—Referring to

after leaving the "OLYMPIA".
Mr. DOBRIN: Just a minute; that is not im-

peaching anything, as far as I can see. In other

words, if counsel goes through this he will read

all the testimony.

Mr. TWEEDT: No. Your Honor. I can ask

the questions I have in mind directly, but this refers

to a time, so I want to fix the time in the testimony.

The COURT : Objection sustained. There is noth-

ing to show that the captain knew anything about it,

or should have known.

Mr. TWEEDT: If Your Honor please, that is

not the question I am driving at. This is im-

peaching his testimony in this case.

The COURT: No, it doesn't contradict anything

here—I mean, it does not impeach anything.

Mr. TWEEDT: Well, I will ask the question

direct, then:

Q. (By Mr. Tweedt) Were you asked the fol-

lowing question, Mr. Mortensen, and did you give

the following answer, "At times were you sick

enough not to be able to work?" to which you

answered, "Yes, I been sick the last 10 days."
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Mr. DOBRIN: I object to that question on the

ground that it does not impeach anything.

Mr. TWEEDT: It is direct impeachment.

The COURT : The last ten days—when was this

hear- [328] ing held?

Mr. TWEEDT : The hearing was held on March

5th, Your Honor.

The COURT : And this accident was what date ?

Mr. TWEEDT: At 1:36 on the morning of

March 3rd. He signed on on March 2nd.

The COURT: There is nothing to indicate that

the inspectors knew anything about it.

Mr. TWEEDT : He has already testified he was

not sick, and I believe I am entitled to show that

he was.

Mr. DOBRIN: He testified he had a cold for

days.

The COURT: He may answer the question.

Q. (By Mr. Tweedt) Was such testimony given*?

A. That testimony was given, yes.

Q. Were you asked the following question as

to your conversation with the Sea Service Bureau,

"What did they say to you?" and you answered,

*'Asked me if I wanted to go and I took the job,

but I shouldn't have done it because the minute

I done it the cold sweat was just pouring out of

me."

Mr. DOBRIN: That is not an impeaching ques-

tion.

The COURT: Sustained. There is nothing to
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show they knew anything about it.

Mr. TWEEDT : He testified he was delighted to

get this job, and he was in good condition, except

for the cold. This shows his nervous condition at

that time, that he realized himself he shouldn't

have taken the job.

The COURT: Let him answer the question. [329]

A. I don't know. I was pretty nervous when

I came up to the inspectors.

Q. Did you give this testimony before the in-

spectors ?

A. Yes.

The COURT : You were nervous when?

A. When I was up there with the inspectors

after the accident.

The COURT : Giving the testimony ?

A. Yes. I was in bed for two days after the

accident, before I went up to testify.

Mr. TWEEDT: No further questions, Your

Honor.

REDIRECT EXAMINATION

By Mr. DOBRIN:

Q. Mr. Mortensen, did you know or realize

at the time you gave your testimony before the

inspectors that there was any possible connection

between this aspirin that you had taken and the

condition that you found yourself in at the time'?

A. No; I didn't think so.

Q. You learned that subsequently by inquiry
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from a doctor, is that correct?

A. Yes.

Mr. DOBRIN: That is all.

(Witness excused.)

Mr. DOBRIN: We rest, Your Honor.

The COURT: Any rebuttal?

Mr. TWEEDT : If Your Honor please, we have

one witness in rebuttal who is not here. Mr. Grif-

fiths is under sub- [330] poena. I told counsel

I would excuse him after the direct examination,

but I expected to recall him in rebuttal.

Mr. BOBBIN: What do you want him to testify

to? Maybe I can agree to it.

Mr. TWEEDT : It is a matter I do not feel like

revealing to counsel unless I knew he would stipu-

late to it. There are certain things you do not

like to reveal in advance of examining the witness.

The COURT: The Court will take a recess

until 2:00 o'clock.

(Whereupon a recess was taken until 2:00 o'clock

P. M., July 12, 1934.) [331]

JULY 12, 1934, 2:00 o'clock P. M.

Mr. DOBRIN : If the Court please, I would like

to withdraw the statement that we rested, because

I have a few exhibits I want to offer in evidence.

I want to offer in evidence at this time the Aver-

age Agreement covered by the cross libel.

The COURT : I thought that went in yesterday.

Mr. DOBRIN: No, Your Honor. The stipula-
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tion probably covers it, but I want to offer in evi-

dence the Average Agreement itself.

Mr, TWEEDT: It is attached to the pleadings,

Your Honor.

Mr. DOBRIN: It is attached to the pleadings.

The COURT: Admitted.

(Average Agreement received in evidence and

marked "Respondent's Exhibit J".)

Mr. DOBRIN: I want to offer in evidence as

Respondent's Exhibit K the Sixteenth Annual R-

port of the United States Shipping Board, for

the fiscal year ended June 30, 1932, and I want to

call particular attention to page 35, the Sea Service

Section.

Mr. TWEEDT: I do not know whether that is

fair or not, in view of the fact that I do not know

what is in it. I have never seen it.

The COURT: Just that one page?

Mr. DOBRIN: Page 35, dealing with the Sea

Service Section. I really want to offer the whole

report, but I am calling particular attention to

that page.

The COURT: Well, there is a whole lot of stuff

in that. [332]

Mr. DOBRIN: Well, there is nothing that per-

tains to this, other than that.

Mr. COSGROVE : Why not offer page 35 ?

Mr. DOBRIN: Page 35 deals with the Sea Serv-

ice Bureau, and the attached exhibit in there is
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the only important thing about it.

Mr. TWEEDT : Of course the thing is self-serv-

ing and hearsay, but it goes largely to the weight

of the evidence.

The COUET: As far as the Sea Service Bureau

is concerned, that is all that will be in. Admitted.

(Document received in evidence and marked

"Respondent's Exhibit K".)

Mr. DOBRIN: We rest now. Your Honor. It

is stipulated that the Coastwise Steamship & Barge

Co., Inc., is a Washington corporation, and James

Griffiths & Sons is a Delaware corporation.

Mr. TWEEDT: I would like to call Mr. Morten-

sen again for one question.

The COURT: Is this cross examination, or is

he recalled in rebuttal?

Mr. TWEEDT : Well, it should be further cross

examination. Your Honor. It is rebuttal.

The COURT: I do not know about that.

Mr. TWEEDT: Well, it is rebuttal testimony.

The COURT: Very well. [333]

KRESTIN A. MORTENSEN,
recalled as a witness on behalf of the Libellant, in

Rebuttal, testified as follows:

DIRECT EXAMINATION

By Mr. TWEEDT:

Q. When you were testifying before the Steam-

boat inspectors you were asked, *'What was your
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position on board her?"—on the "OLYMPIA"

—

and you answered "2nd mate." That is correct?

Mr. DOBRIN: That is objected to as improper

rebuttal.

Mr. TWEEDT : I want to show what boat I am
talking about. I cannot ask it all in one question.

The COURT: Propound your rebuttal question

direct. You can lead in your rebuttal question.

Mr. TWEEDT: Very well.

Q. (By Mr. Tweedt) Mr. Mortensen, when you

were on the "CROSS KEYS" you served as 2nd

officer ?

A. 3rd mate.

Mr. DOBRIN: That is objected to, if the Court

please.

The COURT : That is not rebuttal.

Mr. TWEEDT: Very well.

The COURT : Propound the direct rebuttal ques-

tion and make it leading.

Mr. TWEEDT : Very well. I was trying to help

the witness.

Q. (By Mr. Tweedt) When you were on the

"CROSS KEYS", Mr. Mortensen, did you have

any difficulties'?

Mr. DOBRIN: Just a moment; that is objected

to as [334] not proper rebuttal.

Mr. TWEEDT: It is strictly rebuttal. He has

testified here as to the circumstances under which

he served on these vessels, and this is strictly re-

buttal.
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The COURT : No, that is not rebuttal. It is cross

examination. Rebuttal means to directly meet the

particular thing you wish to rebut.

Mr. TWEEDT : That is true, but it is rebuttal

particularly in view

—

The COURT: Proceed.

Mr. TWEEDT: —of the testimony put in by

the doctor, for example. Is the objection sus-

tained to that question?

The COURT: Yes. That is not rebuttal.

Mr. TWEEDT : Well, Your Honor, may I fur-

ther cross examine this witness*?

The COURT: If the other side has closed their

case

—

Mr. TWEEDT: (Interposing) Yes, the other

side has closed, but I have been very indulgent

with them in not objecting to taking witnesses off

the stand and putting them back.

The COURT : The Court has been very indulgent

with both of you. I do not like this horseplay in

any trial. I have been more liberal in this trial

because I thought I would just show you that

I can be slow, but I do not want to continue it.

Mr. TWEEDT : It is only one question.

The COURT: Well, propound the question.

Q. (By Mr. Tweedt) Did you have any difficul-

ties on the ''CROSS KEYS"? [335]

A. No, sir.

Q. Were you sick while aboard the "CROSS
KEYS"?
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A. No.

Q. Were you asked, Mr. Mortensen, by the in-

pectors

—

The COURT: You said one question.

Mr. TWEEDT : Well, in view of the answer of

the witness

—

Mr. DOBRIN: I object to it.

Mr. TWEEDT: This wiU not take a minute,

Your Honor.

The COURT: I will not permit you to mislead

the Court.

Mr. TWEEDT: I have one question and answer.

The COURT: I say, propound your direct lead-

ing question.

Q. Were you asked, Mr. Mortensen, the follow-

ing question, "Did you get along all right on her?"

to which you answered, "No, that is where I had a

set-back again."

Mr. DOBRIN: I object to that again.

Q. And then the question, "Could you tell us

what ha^Dpened on her?" to which you answered,

"I was sick all the time."

Mr. DOBRIN: Just a minute; if the Court

please, that is not proper.

The COURT: Yes, I am going to sustain the

objection.

Mr. TWEEDT: Well, it places me in rather an

embarrassing position, after having been so indul-

gent with counsel, that is the last objection I thought

would be raised.
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The COURT : There are several reasons for that.

[336] If you intend to show that this ship knew
of this you would be all right, but just to fire a

shotgun charge like this, with no aim or applica-

tion, it doesn't mean anything.

Mr. TWEEDT : Well, of course without arguing

the law I have a very definite aim in so doing. All

the evidence put in by the respondent in this case

has gone to show the history of this man, and if

we cannot show anything to the contrary

—

The COUET: I have ruled on it—I do not

care to discuss it with you.

Mr. TWEEDT : Very well. No further questions.

Mr. DOBRIN: You may step down.

(Witness excused.)

STANLEY GRIFFITHS,
recalled as a witness on behalf of the Libellant, in

Rebuttal, testified as follows:

DIRECT EXAMINATION

By Mr. TWEEDT

:

Q. Mr. Griffiths, was any investigation made

by you, personally, or by anyone in behalf of either

of the companies, James Griffiths & Sons or Coast-

wise Steamship & Barge Co. as to Mr. Mortensen

after the "JAMES GRIFFITHS" had stranded?

Mr. DOBRIN: That is objected to on two
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grounds, incompetent, irrelevant and immaterial,

and as improper [337] rebuttal.

The COURT : Sustained.

Mr. TWEEDT: What they might have dis-

covered afterwards

—

The COURT: I have ruled upon the matter.

Mr. TWEEDT : Very well.

The COURT : Any knowledge they may have had

afterwards is another matter.

Mr. TWEEDT: Your Honor will permit us to

make an offer of proof?

The COURT: I have simply ruled on this ques-

tion.

Mr. TWEEDT: Well, if that objection is sus-

tained I cannot go into it further.

The COURT : That is exactly what is before the

Court. You have propounded the question and I

have sustained the objection and given a reason for

it.

Mr.TWEEDT : Very well. No further questions.

Mr. DOBRIN: That is all.

(Witness excused.)

Mr. TWEEDT : The libellant rests. Your Honor.

The COURT: Both sides rest?

Mr. DOBRIN : Yes, Your Honor.

The COURT: Do you want to argue the case

now?

Mr. DOBRIN : I am prepared to argue it now.

The COURT: If you prefer you may come to-

morrow morning, and so arrange your argmnent
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that it will be possibly more helpful to the Court.

I will be very glad to put it over until tomorrow

morning. [338]

Mr. TWEEDT : That might be advisable.

Mr. DOBRIN: I am agreeable to any method.

The COURT: Perhaps that would eliminate all

*'aforesaids" and ''in other words", and you can

present the matter concisely. Then we will ad-

jorn until 10:00 o'clock tomorrow morning.

(Whereupon an adjournment was taken until

July 13, 1934, at the hour of 10:00 o'clock A.M.)

JULY 13, 1934,

10:00 o'clock A. M.

The COURT: Proceed with the argument. You
can talk as long as you have anything to say.

Mr. TWEEDT : If Your Honor please, the evi-

dence, showing as it does in this case that the ship-

ment was made in good order and condition, and

there was a shortage in delivery, the libelant has

established, of course, a prima facie case, and the

duty is upon the respondent to rebut such prima

facie case by showing, first, that due diligence was

exercised in all respects to make the vessel sea-

worthy and properly manned and equipped and sup-

plied. This proof must, of course, be free from

doubt. If it is left in doubt the libelant is entitled

to recover.

The respondent must show, second, that the loss

was due to a cause for which they are not respon-
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sible, either [339] under the bill of lading or under

the applicable law. We presume that respondent

will claim in this case that the loss was due to

negligent navigation, for certainly the stranding was

not due to an act of God or peril of the seas.

With respect to the cross libel the issue is just

the same. The respondent must show in order to

recover on the cross libel due diligence. There-

fore, we may consider the libel and the cross libel

together without distinction.

On the first question, as to due diligence, I fail

to see how there can be any argument but that the

chief mate was incompetent in fact, passing for

the moment the question of whether due diligence

was exercised.

The testimony of both the chief mate himself and

the master, I believe, conclusively establishes that

the chief mate was incompetent. The evidence shows

that on a clear moonlit night the mate saw one

light, which he admits was that of Race Rocks,

that he knew it was on Race Rocks, and that the

master told him that it was the light on Race Rocks.

When he saw this light his vessel was eleven or

twelve miles away from the light. He had the

light continuously in sight from the time he was

eleven or twelve miles away until he made a bulls-

eye and ran her up on the rocks beneath the light.

He had no difficulties either of weather or seas

to encounter in his navigation, but apparently fas-

cinated by the light he stood on the bridge unable

to talk, unable to move, unable, apparently, to
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think, and let his vessel run upon the rocks. [340]

During the eleven or twelve miles that he had

watched the light he made no change of course.

He gave one order to the helmsman, not to let the

vessel get inside of her course. The helmsman, of

course, knew that was his duty without an order

from an officer, and we may therefore say that he

gave no orders to the helmsman with respect to the

navigation of the vessel from the time he first saw

the light until the vessel ran upon the rocks, I think

it is fair to say that under the conditions existing

an able-bodied seaman with no license as an officer,

with no experience as an officer, would have kept

the vessel off the rocks. To keep a vessel off one

light, there being no confusion of lights, no fog or

haze, requires no navigating ability, requires no

judgment. In fact, I think that a land lubber

would have kept the vessel off that particular rock.

In fact, if the chief officer was unable to do any-

thing himself to keep the vessel off the rock, the

least he could have done, and the least that any

human being would have done, would have been to

utter a yell for help. He had eleven or twelve

miles to do it in, and I believe a yell for help to

the helmsman, to the lookout, to the master sleep-

ing within a few feet of him in the chart room,

would have kept that vessel off the rocks.

It is clear that the United States inspectors con-

sidered the man incompetent when they revoked

his license. They did not merely suspend it, they

revoked it. There are many cases in which licensed
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officers [341] have been held incompetent because

of various acts, but I know of no case where the

evidence of incompetency even begins to compare

with the actions of Chief Mate Mortensen in this

case.

In the case of the ''CYGNET"
The COURT : Have you a memorandum of your

authorities ?

Mr. TWEEDT: I was going to suggest this.

Your Honor; I haven't had time to do that, and

I was going to suggest that if Your Honor would

like I can make a list of the authorities without

and discussion and submit the list.

The COURT : Well, you have lots of time. This

case has been set for trial a long time.

Mr. TWEEDT: I can give you my own notes,

which are in effect a memoranda.

The COURT : Proceed. Where is that case re-

ported ?

Mr. TWEEDT : It is reported in 126 Fed., 742,

a decision by the First Circuit Court of Appeals,

and I believe it is fair to say it is the leading case

on manning in the United States. It has been cited

more often than any case that I am familiar with

by the Circuit Courts of Appeals and District

Courts throughout the United States.

In that case a master navigating towards a

bridge made a turn by a buoy—he was navigating

a tug, followed by a tow—and after passing the

buoy the master failed to look back to see whether
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or not his tow was straightened out, and as a result

the tow struck the bridge. The Court held

;

"An omission so gross as this raises so strong

a presumption of fact that the master was not

competent as practically to throw the burden

on the [342] petitioners to establish the propo-

sition that they used due diligence with refer-

ence to his selection."

Likewise, in United States vs. United States

Steel Products Company, 27 Fed. 2nd, 547; the

Court held that watchmen who failed to observe and

report escaping steam from a ship's ventilator were

incompetent, and held that no due diligence had

been exercised in the selection of the watchmen.

Likewise in United States vs. Charbonnier, 45

Fed. 2nd, 174, the Fourth Circuit Court of Appeals

held that a chief engineer who made an error in the

loading of oil into the ship was incompetent by

reason of the manner in which he did it. None of

these acts for which men have been held incom-

petent compare with the acts of the man in this

case.

Now, what excuse do respondents offer for the

man's acts? I will not discuss his prior record at

this point, because if that has any weight at all it

bears merely on the question of due diligence and

not on the question of his competency, because the

ship must be seaworthy at the time she breaks

ground, and we are concerned with Mortensen's

competency at the time and place of sailing.
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Likewise, of course, a vessel must be seaworthy at

the time of sailing for the entire voyage. It will

not do that she has a man who is competent to start

the voyage if he is not competent to finish it.

Now, bearing in mind these rules, we find that

the only excuse offered by respondents for Morten-

sen's conduct is that he was drugged by an over-

dose of aspirin. [343] Assuming that he was, he

must have been more than half drugged when the

vessel sailed. He commenced using aspirin, he

said, sometime prior to 8:00 A. M. on the day of

sailing. He continued using it during the day, and

the vessel did not sail until 4:20 P. M., and eight

hours later the vessel stranded.

Now, the effect of the aspirin, obviously, would

not suddenly assert itself between 12:20 A. M. and

1:36 A. M. Aspirin is used chiefly because of its

rapid effect. The master said that Mortensen ap-

peared to be all right to him at 12:20 A. M., when

they were looking at Race Rocks light, and that

Mortensen conversed with him, and Mortensen said

that after that, when the master had retired, he con-

versed also with the helmsman. Apparently, then,

up until 12 :20, and at least for some minutes there-

after, the aspirin had not drugged him.

Now, if Mortensen 's cold, or nervous condition,

or whatever it was, was so severe as to require sev-

enteen tablets of aspirin to alleviate it, it must have

been noticeable to any of the men on board that

such was apparently the fact. They said he ap-

peared all right when he came aboard. Now, in

I
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taking such a large dose of aspirin, there is an

indication that he was an aspirin addict, and natural-

ly he was not competent.

However, I think it is apparent from all the cir-

cumstances, as well as Dr. Watt's testimony, that

the aspirin theory cannot account for the condition

of Mortensen as described, his inability to move or

talk or act. The aspirin theory is obviously an

afterthought in this [344] case, and it does and it

should discredit all of Mortensen 's testimony. If

the aspirin theory is something that Mortensen has

developed within the last few weeks in preparing

for this case, it is difficult to see how he remem-

bers with such precise detail the number of tablets

he took, when he took them, and all the circum-

stances connected with it. That was not important

to him at the precise moment he was doing it, three

years and four months ago. And if he had thought

of this, as an explanation shortly after he had ap-

peared before the United States Inspectors, you

would expect him to return to the inspectors and

seek a further hearing. His license and his liveli-

hood were at stake before the inspectors. But the

evidence does not show that during the three-year

period which has elapsed he has even again ap-

peared before the inspectors. At least, it appears

that his license is still revoked.

When Mortensen testified before the United

States Inspectors he advanced no aspirin theory;

he attributed his condition at that time to the fact

that he had received injuries in a strike in 1921,
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stating that since that time he had been a nervous

wreck at times. He also told the inspectors that

he had been feeling poorly right along during the

year preceding sailing on the "JAMES GRIF-
FITHS". His conduct as revealed on board the

ship was, I believe, undoubtedly due to the condi-

tions he described before the United States Inspec-

tors, for, as he also stated at that time before the

inspectors, the moment the Bureau called him on

the telephone and he said he would take the job

he realized [345] he should not have done it, and

broke out into a cold sweat. In other words, he

confirmed that he was a nervous wreck.

Now, proceeding next to the question of due dili-

gence in employing Mortensen, the law is, of course,

thoroughly settled that the owner of a vessel cannot

delegate his duty to exercise due diligence.

In the case of the the "ROLPH", 299 Fed. 52,

the Circuit Court of Appeals for this circuit stated

that a ship must exercise particular care in the

selection of a chief mate. The reason for that I

think is obvious. As the captain testified, if the

master is incapacitated, the chief maie assumes the

duties of the captain. He must be, next to the cap-

tain, the best qualified offixjer aboard the vessel. In

the "ROLPH" the Circuit Court stated—I might

say first that in that ease the contention was made

that the owners didn't know that tlie chief mate

was incompetent, and-, therefore, they should not

be held liable for his conduct, but the Cii'cuit Court

of Appeals stated

:
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"But it is established that while the master

of the ship selects the mate, in so doing he is

the representative of the owner in respect to

the o)3ligation to equip the ship with a compe-

tent officer, to make her seaworthy, and the

duty of the owner in such respects is one not

to be delegated or avoided by the plea that the

master did not know the ship was unseaworthy

when the voyage was commenced."

The same rule has been laid down by the Circuit

Court of Appeals in the "FELTRE", 30 Fed. 2nd,

62, and [346] in Bethelehem Shipbuilding Corpor-

ation vs. "GUTRADT", 10 Fed. 2nd, 769. In that

case the Circuit Court of Appeals stated:

"As between the Pacific Mail Company and

the Gudradt Company, the duty of making the

ship seaworthy was a non-delegable one; hence

the steamship company could not successfully

defend on the ground that it had made a con-

tract with the Shipbuilding Corporation to re-

pair and overhaul the clapper valves unless it

could also show that the Shipbuilding Corpora-

tion had performed its contract."

In this case the master hired Mortensen as chief

mate, no one else had anything to do with it. Now,

what did the captain do'^ He went to the Sea Ser-

vice Bureau and said he wanted a chief mate.

Skocolic, the man in charge of the Bureau, states

that the captain told him that he wanted a 2nd mate

with a chief officer's license. Obviously, if the
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Bureau was helping the captain to select a second

mate they wouldn't apply the same high standard to

his selection that they would to the selection of a

chief (i'fificer.

Now, the captain did nothing further. He did

not examine Mortensen's record at the Bureau, he

didn't interview Mortensen before hiring him, or

even discuss with Mortensen his qualifiications or

his experience when he came on board the "JAMES
GRIFFITHS". He didn't ask Mortensen about his

experience until they were past Dungeness light,

and at that time he merely asked Mortensen if he

was acquainted on the Sound. I suggest that the

chart shows that after passing Dungeness light they

were [347] already outside the Sound. Mortensen

answered merely that he was acquainted a little.

The master hired Mortensen, by his ovv^n admis-

sion, on the statement of Skocolic that Mortensen

had experience as a winch driver, and had coast-

wise experience. Now, I suppose the captain did

want a winch driver. It would save money in hir-

ing a seaman who was qualified as a winch driver if

the officer could do that as well as the rest of his

duties as chief officer.

The source of the information of the Bureau as

to Mortensen was Mortensen's own statement of the

vessels on which he had sailed, his capacity on such

vessels, and the time he had been on such vessels.

The men from the Bureau also stated that they had

information, which obviously is casual, from other

people as to Mortensen. In view of the fact that
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the Bureau listed possibly thousands, certainly hun-

dreds of men, and placed them in the period of a

year, as shown by these records, thousands of men,

I do not see how the information they had as to

any one particular man, aside from what their rec-

ords showed, could be well remembered by them.

If the master had examined the records at the

Bureau he would have discovered that Mortensen

had never sailed as a chief mate; he would have

discovered that he had sailed only once on a three-

months' trip as a 2nd mate; he would have dis-

covered that he had a total experience as an officer

of any rank of only 28 months; he would have dis-

covered that Mortensen had not been to sea for the

period of one year; and if Mortensen 's [348] ex-

perience as a seaman has any bearing whatever in

this case, the master also would have discovered that

in fifteen and a half years Mortensen had four and

a half years' experience as a seaman, with an

average of two and one-half months on each vessel.

The man had served on 20 vessels in a four and one-

half-year period. That alone should have been no-

tice to the master that he was not a man that kept

a job.

I do not see how any owner can be justified in

hiring as a chief officer, as to whom particular care

must be shown, hiring as a chief officer on a strange

vessel that the man had never been on, hiring for

that job a strange man.

I do not quarrel with the theory that a man must

be promoted sometime or other, but to promote a
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man you have got to know him personally. You
cannot on the strength of the record submitted by
the Bureau decide that you are the shipowner that

should take a man who has had three months' ex-

perience as a 2nd officer, and suddenly place him in

the position of a chief officer. If you do you must

expect to bear the consequences of the results that

happened in this case. It is my contention that

that record, even if we assume that Mortensen was

a man of robust health, physically and mentally,

would not have justified them in selecting him.

In the "CYGNET" case, which I have already

referred to. Your Honor, the record showed that

the master had been an engineer, that he had sailed

on the "CYGNET" for two seasons as an engineer,

that he had been captain of another small steamer,

had acted as a pilot up and [349] down the river,

and had a license as a pilot on the river which per-

mitted him to act as the master of the tug on which

he was acting as master, and that he had had charge

of the "CYGNET" for a short time prior to the

accident. The Court said:

"There is no evidence in the record that the

owners of the tug, either the record owners or

the owner pro hac vice, had made any particu-

lar inquiries as to his competency. The peti-

tioners seem to think it is sufficient to main-

tain their ease that the owner or owners had

no knowledge or reason to believe that the

master was not competent; but this form of

statement is not sufficient, because it does not



Coastwise Steamship d- Barge Co., et al. 385

comply with the statute, which requires 'due

diligence' ".

So the owners in this case cannot avoid the effect

of Mortensen's incompetency by saying that the

captain didn't know that he was incompetent, for

the very purpose of due diligence is to learn such

facts.

Nor can respendents at this time speculate as to

what they would or would not have discovered if

they had exercised due diligence, which they did

not exercise. Respondents' failure to exercise due

diligence is emphasized, and I believe concluded

by the fact that the evidence shows that the Bureau

had available at the time the captain was in their

office a number of men with chief mate's licenses

and chief mate's experience, who had sailed in and

out of Seattle.

Now, on the question of relying entirely upon the

Sea Service Bureau, I call Your Honnor's atten-

tion to [350] United States vs. United States Steel

Products Co., 27 Fed. 2nd, 547, which I believe I

have already cited. In that case the watchmen that

I referred to were hired through a bureau furnish-

ing such watchmen. Now, I do not anticipate that

counsel will dispute the fact that respondents did

not exercise due diligence by merely going to the

Bureau and telling them what kind of a man they

wanted. I have cited cases showing that the duty

is non-delegable, and obviously there cannot be any

argument with that statement.

Now, what diligence did the Bureau exercise?



386 Sperry Flour Company vs.

They relied upon Mortensen's past record, which

we submit is inadequate to show the competency

of Mortensen as a 1st officer, upon its face. But

in any event, aside from the inadequacy of the rec-

ord of the man, the Bureau knew that Mortensen

had not been to sea for over a period of a year.

They saw him from time to time during that period,

but naturally he did not go into their office when he

was ill, as the testimony shows he was during that

year. Naturally, also, they saw hundreds of other

men during that same period of time. Could they

be relied upon as to one particular man to have a

fixed impression of him? They were not working

with him, they had no personal relations with him.

as a seaman.

Now, we all know that if a vessel is laid up for a

year's period of time she gets rusty and out of

condition, and a seaman naturally gets rusty, too,

after a year's lay-off. And yet, despite all these

circumstances, Mortensen was selected, not as a 3rd

officer or a [351] 2nd officer, as he had previously

sailed, but as a chief mate.

I think the situation with respect to due dili-

gence may be well illustrated by the supposition as

to a particular vessel. Supposing a master brings

a vessel into a shipyard, a competent shipyard, to

have a new water pipe put in, running through one

of the holds; the yard has had on hand for a year's

period of time a pipe which had never been used,

which, however, has during the course of that year's

time corroded, and is not seaworthy. Neither the
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master of tlie ship nor the shipyard employees

know that the pipe is corroded. They put the pipe

in the vessel without testing it or examining it, ex-

cept externally. The vessel goes to sea, and in or-

dinary and usual weather and sea conditions the

pipe breaks. Now, can anyone suppose that under

those circumstances the vessel owner is exonerated

from liability?

We now come to another point of improper man-

ning in this case—or, perhaps it is sufficient to say

a failure to prove proper manning. The evidence

shows that at the time Mortensen was on the bridge

there was a helmsman in the wheel-house, and a

look-out on the bow. Thes men were not called as

witnesses in this case, nor was their absence ac-

counted for. Your Honor, of course, is familiar

with the rule that where a witness who can shed

light upon the circumstances of an accident is not

called as a witness it is presumed that his testimony

would have hurt the party whose duty it was to

call him. [352]

In this connection I call Your Honor's attention

particularly to a recent decision, reported in 1933

A.M.C. 272. The circumstances of the stranding

were not similar to the facts in this case, but, never-

theless, it was a stranding case in which the master,

for some acts of negligence, was held incompetent.

Now, the helmsman was in a position to tell us

what Mortensen did or didn't do. He was probably

in a position to tell us what Mortensen 's condition

really was. The lookout was in a position to tell us
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whether or not he gave any notice from the bow to

Mortensen on the bridge.

But the point I make is this ; a vessel is required

to have a competent lookout, and is required to

have a competent helmsman. So far as the evidence

shows in this case, it fails to show that the lookoulj

made any reports to Mortensen on the bridge. It

fails to show that the helmsman endeavored to call

to Mortensen 's attention the fact that the ship was

running on the rocks. I think it is also fair to say

that if the lookout and the helmsman had been on

the job, had been competent men, the vessel never

would have stranded. It is ridiculous to assume

that a lookout who is competent would not in this

case have sounded an alarm upon the bell in the

bow of the vessel, and have given the master, or

somebody else aboard the vessel, an opportunity to

save her miles before she reached the rock.

The same thing is true of the helmsman. Their

acts were, to say the least, negligent, and the men
were not accounted for. [353]

In the "MUNINDIES", 55 Fed. 2nd, 900, the

2nd Circuit Court of Appeals held that where dam-

age occurs aboard a ship due to the negligence of

an engineer, and there is no testimony in the rec-

ord to show the competency of that engineer, whe-

ther or not the act alone establishes incompetency

the mere fact that the owners have failed to prove

his competency affirmatively deprives them of the

benefits of the Harter Act.

I also call Your Honor's attention, as to what is
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a competent lookout, and what acts show a man is

not a competent lookout, to the decision of the

SujDreme Court reported in 39 Law Edition, 943.

I am also going to call attention to some facts,

while not as important as the competency of the

1st officer, which nevertheless tend to contribute to

what happened in this case. 46 United States Code

Annotated, Section 364, requires that ** every coast-

wise seagoing steam vessel subject to the navigation

laws of the United States, and to the rules and reg-

ulations aforesaid, not sailing under register, shall,

when under way, except on the high seas, be under

the control and direction of pilots licensed by the

inspectors of steamboats."

The only man aboard the "JAMES GRIF-
FITHS", who held a pilot's license was the master.

The testimony shows that the master had been up

since 6 :00 A. M. on the day the vessel sailed. Obvi-

ously, that master could not be in charge and direc-

tion of that vessel until she reached the high seas.

She was, therefore, not properly manned at the

time of sailing. [354]

In connection with the same point I want to call

Your Honor's attention to Section 235 of the same

title, relative to the fact that a deck officer stand-

ing a watch must have had at least six hours off

duty within the twelve hours immediately preceding

the sailing of the vessel.

I will now touch just briefly upon the question

of parties in this case. The evidence shows that the

libellant made all its arrangements with the Mc-



390 Sperry Flour Company vs.

Cormick Steamship Company as a principal, and

that there was nothing stated by the McCormick

Steamship Company as to being an agent in this

case. The testimony of Mr. Smith establishes that,

and the testimony of Stanley Griffiths, as well as

Libellant's Exhibit No. 7, establishes that the ar-

rangements between McCormick Steamship Com-

pany and James Griffiths & Sons were not those of

principal and agent, but were, in effect, those of

owner and charterer.

The charterer who makes the contract of carriage

is, of course, as much liable as the vessel and the

owner of the vessel for the breach of the contract

of carriage. On this point I refer Your Honor to

10 Fed. 2nd, 244; 275 Fed., 254, and to 62 Law
Edition, 770.

Other documentary evidence in the case estab-

lishes that McCormick was a principal in this case.

We have, for example, Libellants' Exhibit No. 1,

showing that the delivery report was made and

executed by the McCormick Steamship Company.

We also have probably the most important, the

freight bill, showing that the McCormick Steam-

ship Company, not as agent—there isn't a

word [355] mentioned here as agent—bills the

Sperry Flour Company for charges on articles

transported. The evidence shows that the Mc-

Cormick Steamship Company made its rate for

carrying with the Sperry Flour Company at one

certain rate, and the evidence shows that the Mc-

Cormick Steamship Company made a contract with
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James Griffiths & Sons for carrying it at another

rate, and that James Griffiths & Sons didn't know

what McCormick charged, and were not interested,

except to get the rate they had fixed with Mc-

Cormick.

Mr. DOBRIN: If the Court please, the libel

now on trial involves the third cause of action of

the second amended libel, which involves a small

amount of $239.98, and the General Average claim

of the shipowner against the cargo, agreed at

$5544.81 by stipulation on file. I want to call Your

Honor's attention to the fact that it appears here

that although that is the only amount now particu-

larly in dispute, there is involved in this litigation

a considerably larger amount, which is involved in

this way
Mr. TWEEDT: (Interposing) Let us tell the

Court—I am agreeable—that there is approximately

forty thousand dollars involved in this litigation.

Mr. DOBBIN: There is approximately that

amount involved, although the particular amount

as shown here is much less.

The COUBT: Would that make any difference?

Mr. DOBBIN: No, it wouldn't make any differ-

ence at all.

The COUBT: Of course not. [356]

Mr. DOBBIN: Now, this cargo moved under a

bill of lading, which has been offered in evidence.

This bill of lading provides that the cargo moves

subject to the provisions of the Harter Act. Now,

without that provision in the biU of lading, that
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section of the Harter Act is self-executing, but is

covered specifically by the contract. I want to

read that section to Your Honor. That is Section

192 of Title 46 of the United States Code An-

notated, Section 3 of the Harter Act, which reads

as follows:

"If the owner of any vessel transporting

merchandise or property to or from any port

in the United States of America shall exercise

due diligence to make the said vessel in all

respects seaworthy and properly manned,

equipped, and supplied, neither the vessel, her

owner or owners, agent, or charterers, shall

become or be held responsible for damage or

loss resulting from faults or errors in naviga-

tion or in the management of said vessel, nor,

shall the vessel, her owner or owners, char-

terers, agent, or master be held liable for losses

arising from dangers of the sea or other navi-

gable waters, acts of God, or public enemies,

or the inherent defect, quality, or vice of the

thing carried, or from insufficiency of package,

or seizure under legal process, or for loss re-

sulting from any act or omission of the shipper

or owner of the goods, his agent or represen-

tative, or from saving or attempting to save

life or property at sea, or from any deviation

in rendering such service." [357]

Now, the important portion of this section that

we have to deal with in this case is that part which



Coastivise Steamship & Barge Co., et al. 393

provides that the owner having exercised due dili-

gence to make the vessel in all respects seaworthy

and properly manned, equipped and supplied, that

neither the vessel, her owner or owners, agent, or

charterers, shall become or be held responsible for

damage or loss resulting from faults or errors in

navigation or in the management of the vessel.

Now, this stranding clearly was due to a fault or

error in navigation. Of that there can be no dispute.

The question then presented is this; did the owner

exercise due diligence to make the vessel in all

respects seaworthy and properly manner, equipped

and supplied'?

There is no charge of any omission other than

that the vessel was not properly manned, so far as

counsel argued, or the way in which the testimony

went in would make it appear. The evidence that

the vessel was actually seaworthy and properly

equipped and supplied is not in any way contested.

So the question is whether or not the owner prop-

erly manned the vessel, that is to say, exercised due

diligence to have her properly manned. Not that it

was actually properly manned, but did he use due

diligence. This question, except for one or two

minor points mentioned by counsel in his oral

argument, revolves solely around the employment

of Mortensen as chief mate of this vessel.

The testimony shows that the owners entrusted

the employment of the mates to the master, and as

to the [358] master there can be no question as to

his competency and ability, nor is any apparently
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raised by counsel. His long experience as a master

made liim a fit man for that position. Now, did the

master exercise due diligence in the employment

of Mortensen? I want to approach this problem in

this way: If Mortensen was, in fact, a competent

man, which is more than the owner is required to

show, then, of course, the libel must be dismissed,

and I want to point out to Your Honor the testi-

mony in the record herew hich shows without any

question of a doubt, except for this one incident,

that Mortensen was a competent mate.

The testimony shows that all of his life since

early boyhood he has been going to sea. It shows

that he has had a perfect record as an A.B. from

1914 to 1925, up to the time that he obtained his

first license as a second mate—in 1926. It shows

that he has had a perfect record as an officer from

1926 to 1929, up to the time of his obtaining his

license as a first mate. It shows that he has had a

perfect record as an officer in his employment as

second officer prior to sailing on the ''JAMES
GRIFFITHS". His record shows the vessels on

which he has been employed as an officer, five as

3rd mate, and two as 2nd mate, having been pro-

moted on one vessel from 3rd mate to 2nd mate.

His total time as an officer, as counsel stated, was

from the time he had his license in 1926 to 1929,

twenty months, roughly three years that he had his

license, in which time he served as an officer for

two years and four months, and all with a perfect

record. All of his service as an [359] officer prior



Coasttvise Steamship S Barge Co., et al. 395

to going to the "JAMES GRIFFITHS" was out

of the port of Seattle, with the exception of one

vessel on which he sailed as an officer.

Now, Mortensen held two licenses. The testi-

mony shows that he obtained his first license, that

is, his license as 2nd mate, in Seattle before the

Local Board of Steamboat Inspectors, that there-

after, in an orderly sequence of advancement from

the time he first started as a boy, he gained his 1st

mate's license at San Francisco.

It is interesting to note what qualifications a man
must have before he can get a license, the qualifica-

tions of seamen and officers of vessels, as dis-

tinguished from the qualifications of men in other

walks of life. The standards have been fixed by the

Federal Government itself, which requires these

men, in order to follow this line of employment, to

satisfy the requirements which the Government has

set up as a standard of efficiency, competency and

ability in order to obtain a license, which a man
must first have before he can offer himself for

employment.

I want to call Your Honor's attention to the

General Rules and Regulations i^rescribed by the

Board of Supervising Inspectors dealing with

licensed officers. Rule V, page 145

:

"Original licenses. 1. The first license issued

to any person by a United States Inspector shall

be considered an original license, where the

United States records show no previous issue

to such applicant. [360]
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Before an original license is granted to any

person to act as master, mate, pilot, or en-

gineer he shall personally appear before some

board of local inspectors for examination. Any
person who has attained the age of 21 years

and is qualified in all other respects shall be

eligible for examination."

The next clause is not material, and I will not

read that.

"Inspectors shall, before granting an original

license to any person to act as an officer of a

vessel, require the applicant to make written

application upon the blank form furnished by

the Department of Commerce, to be filed in the

Inspectors' ofiice. When practicable, applicants

for license as master, mate, pilot or engineer

shall present to the Inspectors, to be filed with

their application, discharges or letters from the

master or other officer under whom they have

served, certifying to the name of the vessel

and in what capacity the applicant has served

under him; also period of such service."

The testimony in this case shows that Mr. Mor-

tensen did furnish such letters of recommendation,

and we offered in evidence two of them here, al-

though their admission was denied as they were

offered.

"Before granting an original license to any

naturalized citizen to act as master,"

—

I might stop at this point to say that Mr. Morten-

sen, in 1921, satisfied another governmental re-
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quirement [361] set by the government of this

country, as to his qualifications to become a citizen

of this country, and he was admitted to citizenship

in 1921, five years before he got his first license,

being admitted to citizenship by Your Honor in this

district.

"Before granting an original license to any

naturalized citizen to act as master, mate, pilot

or engineer, inspectors shall require the ap-

plicant to produce his naturalization certificate.

In the event the applicant is without such cer-

tificate, or there is any doubt whatsoever about

the citizenship of the applicant, he shall be re-

quired to produce a certificate from the proper

United States Naturalization officer certifying

to the citizenship of the applicant. '

'

Then under the heading "Medical examination

for original license":

"2 No candidate for original license as

master, mate, pilot, or engineer, shall be ex-

amined until he presents a certificate from the

United States Public Health Service, duly at-

tested, that he has passed a satisfactory oral

examination based upon the contents of the

*Manual on Ship Sanitation and First Aid', or

some other manual arranged for the purpose of

having the approval of the United States Pub-

lic Health Service.

No original license as master, mate, pilot,

or engineer shall be issued except upon the

official certificate of a surgeon of the United
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States Public Health Service respecting the

eyesight, hearing, and [362] physical condition

of the applicant. * *

3. No license as master, mate, or pilot shall

be renewed or raise of grade granted except

upon the official certificate of a surgeon of the

United States Public Health Service that the

color sense of the applicant is normal. * *

4. Before an applicant for original license

as master, mate, pilot, or engineer, or raise of

grade of any license, or any extension of route,

may be examined the applicant shall, if prac-

ticable, present to the Inspectors discharges or

letters certifying to the amount and character

of his experience. If the amount and character

of his experience is satisfactory and he is

eligible in all other respects the applicant shall

be examined as to his knowledge, in writing,

by a board of local inspectors. * *

10. Licensed officers serving under five years'

license, entitled by license and service to raise

of grade, after passing examination, shall have

issued to them new licenses for the grade for

which they are qualified, the local inspectors

to file in their office the old license when sur-

rendered, with the report of the circumstances

of the case, but the grade of no license shall be

raised except as hereinafter provided, unless

the applicant can show one year's actual ex-

perience in the capacity for which he has been

licensed.
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Inspectors shall, before granting an exten-

sion of route or raise of grade of license, re-

quire the [363] applicant to make his written

application upon the blank form of applica-

tion for extension of route or raise of grade

of license furnished by the Department. When
practicable, applicants for extension of route

or raise of grade of license shall present to the

Inspectors, to be filed with application, dis-

charges or letters from the master or other

of&cer under whom they have served, or other

satisfactory documentary evidence, certifying

to the name of the vessel and in what capacity

the applicant has served; also period of such

service. * *

36. Any applicant for license as chief mate

of ocean steam vessels shall be eligible for ex-

amination after he has furnished satisfactory

documentary evidence to the local inspectors

that he has had the following experience and is

qualified in all other respects : '

'

Then there are seven subdivisions specifying the

various types of experience.
'

' 36A. An applicant for license as chief mate

of ocean steam vessels shall be required to pass

a satisfactory examination as to his knowledge

of the following subjects," of which there are

26, dealing with every phase of maritime knowledge

and requirements for navigation, and conduct as an

officer on vessels.

Mr. Mortensen satisfied these Government re-
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quirements as specified here, which are set forth

in the statute as well as in the rules and regula-

tions, twice, in 1926 and again in 1929, and at the

time he was employed as chief officer of the

'^JAMES GRIFFITHS" he ^ad [364] an unre-

voked license, which was read into evidence, in

which the steamboat inspectors who issued that

license in California certified to whomsoever it

might concern that this man was qualified to act

in that capacity.

The COURT: Do you think that the exhibition

of a license of itself qualifies a person to act, with-

out any further examination I

Mr. DOBRIN : It is one of the things.

The Court: There are bound to be other ele-

ments.

Mr. DOBRIN : It is one of the things that go to

determine it, one of the most important, because

without it there would be nothing. You could show

no due diligence if he didn't have it. Mr. Bogle

suggests, which is correct, of course, that there is

some contention here that he was a physical wreck

from 1921 to the time he went on the "JAMES
GRIFFITHS", but it was during this very period,

that is, 1926 to 1929, that he satisfied these very

rigid requirements of the Goverimient for his

license.

Now, together with his license, his record is per-

fect. There is not one thing pointed out by anybody

in this entire record, v/here there was anything at

any time to indicate to anyone as a fact that any

\
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time prior to the occasion on the ''JAMES GRIF-
FITHS" that he had at any time even been neg-

ligent, let alone incompetent.

The testimony shows that although Mr. Morten-

sen had a cold—and I presume we will all recog-

nize that we are all of us subject to colds at times,

and a seaman naturally might have a cold—there

was nothing [365] in connection with that cold

which indicated to either Mr. Mortensen or anyone

else that that in any way affected his ability to per-

form his duties, and, as a matter of fact, from the

time he went on that ship at noon until 12:20 at

night he was performing the functions of his office

as an officer without any showing of inability—in

fact, in a competent and creditible manner.

The COURT: There wasn't anything to run

against—he ran into the first thing in the road.

Mr. DOBRIN: Well, there wasn't any wreck.

But he worked the cargo as a chief officer does, he

stood his watch, he sighted the light, and did all those

things which were required of him up to the point

of 12 :20 A.M.

Now, it is well settled law that one act of neg-

ligence, if there is one, does not show incompetency.

In the "ELTON", 142 Fed. 367,—now, this is im-

portant in this case, because the only argument that

counsel makes as to incompetency is based entirely

upon this one incident, he utterly disregards every-

thing that goes ahead of this and bases his entire

argument on what happened this one time. This is

the Circuit Court of Appeals for the 3rd circuit,

and the court said this

:
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"There was no serious attempt to show that

the seaman employed to operate the winch had

exhibited incompetence or unskillfulness, or

want of skill, in respect thereto, prior to the

accident, much less that any instance or evi-

dence of incompetency was known to the respon-

dents. On the contrary, it appears from all the

evidence, that the captain was quite justified

in believing him to be competent [366] and

skillful at the time of his first employment in

the capacity of winchman, and nothing was

shown to have occurred, down to the time of

the accident, calculated to change that belief.

More than this, the record discloses positive

testimony tending to show skill and competency

on the part of Flynn in this particular employ-

ment. He testifies himself that, as a seaman,

he has been employed in operating winches, at

intervals, for twenty-eight years, and that on

the ship now libeled, he had constantly been em-

ployed since articled thereon as a seaman. It

seems to us that the libellant has signally failed

to show negligence, in regard to this primary

duty of exercising reasonable care, in the em-

plo}Tnent of the men furnished to operate the

winch. While it is necessary to define and

insist on strict compliance with this duty im-

posed upon the master, it would be unjust as

well as illogical to allow the first instance of

negligence on the part of the servant to be evi-

dence of an incompetence and unskilfulness, of
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which the master ought to have known at the

time of the servant's employment. We must

deal with human nature as it exists, and the

rules of human conduct prescribed by law, in

their practical application, take into account

its weaknesses and imperfections. It is common
experience that a workman, be he ever so com-

petent and skilful, may at some time and on

some occasion fail to live up to his own stand-

ards.

The true and just rule applicable to the pres-

ent [367] case is well stated by the Circuit Court

of Appeals for the 8th circuit, in the recent

case of Southern Pacific Co. v. Hetzer: 'But

specific acts of negligence, of lack of skill, or

of incompetence, of which the master had no

notice or knowledge prior to the alleged acci-

dent, are inadmissible to establish the incom-

petence of a servant who is employed with due

care.'
"

Our Circuit Court of Appeals, in 197 Fed. 703,

at page 708, says this—and referrs to the ** CYG-
NET", which counsel relies upon, the only case

which he cited which, to my knowledge, has any

direct bearing on this case—and distinguishes the

"CYGNET" case, saying—I might read this:

'*In the case of The Cygnet, it was held that

the act of gross negligence on the part of the

master, which caused the disaster, raised so

strong a presumption that he was not com-

petent as practically to throw the burden on the

petitioners to establish the proposition that they
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used due diligence witli reference to his selec-

tion, and the Court held, in applying the pro-

visions of the Harter Act, that that burden had

not been sustained."

In the ''CYGNET" the shipowner failed to offer

any evidence to support the competency of the of-

ficer or the exercise of any due diligence. That case

is altogether different from this case, because here

we started right out to do that very thing, and

did it.

"But in the present case, to sustain the pe-

tition, the record contains evidence which we

consider suf- [368] ficient to prove not only

that the master had had experience for many

years, but that due inquiry was made as to his

fitness before he was employed by the appellee's

agent.

Nor do we think the evidence sustains the

contention that the mate was incompetent. He
was employed upon letters of recommendation

from the Hammond Lumber Company, a cor-

poration engaged in the same business as that

of the appellee, and he held a master's license.

All that appears against his record is the fact

that just before the collision he was running

the San Pedro at an improper speed, and failed

to stop her engines upon first hearing the Col-

umbia's fog signals, and failed to observe

necessary precautions to prevent a collision."

Now, there our Circuit Court of Appeals says

that that shows due diligence, where they employed
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a mate upon letters of recoromendation of another

lumber company, and he held an unrevoked certifi-

cate, and the only thing that appeared against his

record was the particular accident involved, and

his negligence was in running at improper speed

and failing to stop the engines on hearing the fog

signal of the other vessel, which is one of the

elementary rules of navigation, that upon hearing

a fog signal the engines should be stopped.

Now the Court says, referring to the first case

I read:

"In The Elton, 142 Fed. 367, the Court said:

[369] 'It is a common experience that a work-

man, be he ever so competent and skilful, may

at some time and on some occasion fail to live

up to his own standards.' "

And then the court cited that 8th circuit case re-

ferred to in this one

:

"But specific acts of negligence or lack of

skill or of incompetence, of which the master

had no notice or knowledge prior to the alleged

accident, are inadmissible to establish incom-

petence of a servant who is employed with due

care."

It is the respondent 't position in this case that the

evidence goes farther than merely shov>^ing due dili-

gence, but that we have, in fact, proved that this

vessel was actually in all respects seaworthy, prop-

erly manned, supplied and equipped. As I say, the

only issue that has been raised about it is the charge

that Mortensen was incompetent, and the only evi-
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dence of that incompetency to rebut is long history,

his licenses which he has obtained from the Govern-

ment, is this one act.

The COURT: Here is a matter that you will

have to cover, and that is the non-employment of

this mate for the year preceding, and his physical

condition during that time, the fact of his illness

and the effect upon him at the time of his employ-

ment, and when he reported to the ship. Could that

have been discovered by the shipper by due inquiry,

if any inquiry was made? Now then, would the

master, as a reasonable man, in the discharge of his

duties as master of this ship, would he have em-

[370] ployed this mate under the license he had, for

the duties he was to perform, had he known of his

prior condition, the effect upon his physical con-

dition, and then the cold which he had at that time,

and the fact that when he was notified he had a

sort of cold sweat come over him? Would the mas-

ter have employed him had he known of those

things, and could the master have advised himself

had he made an inquiry, rather than relying upon

the Sea Service Bureau, who made no inquiry and

who had no information other than his previous

record as disclosed by the exhibit on file?

Mr. DOBRIN : On that point, Your Honor, the

testimony shows clearly that Mortensen considered

himself amply competent to do the work. The tes-

timony shows that he only had a cold.

The COURT : So that you will understand me,

he considered himself competent, and yet that
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opinion was influenced by reason of his desire to

place himself in a relation where he might receive

future steady employment. And then I am taking

into consideration, likewise, his testimony given

before the inspectors afterwards, as well as his tes-

timony given here upon the witness stand.

Mr. DOBRIN: Yes, I would like to leave that

for just a moment, until I finish the legal points.

As I say, the record of this man, as to his ability

and competency, cannot be in any manner ques-

tioned, and that is more than the owner is required

to do. The owner is merely required to use due

diligence.

The rule with reference to that is stated in this

district, 99 Fed. 582, Judge Hanford, at page 591,

where [371] referring to the Harter Act Judge

Hanford says:

**Having employed men of experience and

skill in such work to overhaul the vessel, make
what repairs were found to be needed, and sup-

ply and equip her for the voyage and stow the

cargo, and there being no evidence of neglect or

mistake in these particulars on the part of the

owners or their employees, I must find that

they did exercise due diligence to make the

vessel seaworthy, and properly manned,

equipped and supplied. Therefore, there is no

liability for loss of property. The Harter Act

exempts the vessel, her owners, agents and

charterers from all liability.
'

'

Now, tliat brings us to some specific cases deal-
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ing with the selection of officers. I call attention to

a case decided by the District Court in Michigan, in

232 Fed. 382, at page 384. There has been some

suggestion that there would be a lack of due dili-

gence by employing a man to act as chief mate who
had never acted in that capacity before. In this case

the same contention was made, and the court said:

''To say that vessel owners were negligent

because they selected a man who had never be-

fore been a master would make it almost impos-

sible for men to advance in their work, and

secure ultimately the highest position on a

ship. '

'

In a district court case in California, 74 Fed.

891—

The COURT : By whom 1

Mr. DOBRIN: This is a decision by District

Judge Hawley, [372] decided in 1896. It is an

old case.

'
'Was the master incompetent ? Capt. Roberts

testified that he was ill when the Emily re-

turned to San Francisco from Caspar creek,

and did not go with her on the voyage when

she was lost. He said: "I put Capt. Lucas on,

and gave him strict orders not to go in (at

Coos Bay) on an ebb tide. I gave him extra

orders.

The last thing I told him was, * * 'Now you

fetch the ship back.' I told him not to go in

on an ebb tide, which he did. * * 'Q. Was Capt.

Lucas a licensed steamship master? A. Yes,
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sit*. We went to the Custom House and changed

the papers before the vessel sailed.'

The testimony shows that Capt. Lucas had,

prior to the time in question, been master of

the steamer Areata, and had been 1st mate on

the Emily, traveling over the same route on

previous trips. He was duly licensed as master

by the United States Inspector of Steam Ves-

sels. Under all the facts and circumstances

testified to upon the trial, I am of opinion that

the evidence is clearly sufficient to show that he

was a competent master, and that neither Capt.

Roberts nor any of the owner oivners of the

Emily had any knowledge or reason to believe

that he was not a competent master, of suffic-

ient capacity and experience to be safely en-

trusted with the duties and responsibilities of

the position."

The leading case that I have been able to find on

this entire subject is 31 Fed. 2nd 241, which is a

[373] decision by the Circuit Court of Appeals for

the 2nd circuit.

The COURT : By whom ?

Mr. DOBRIN: By Judge August N. Hand.

This was an action for cargo damage and for gen-

eral contribution, identical in nature with the one

here—damage to certain items by reason of the fact

that the vessel stranded on Long Island. I am going

to read the latter part of the decision, after pass-

ing by that part about stowage.

*'We agree with the court below that the
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navigation of the vessel after the fog com-

menced on the day of the stranding was not

skilful. Completely to miss Ambrose Light, and

to strand on the Long Island shore, as this

vessel did, calls for the fullest explanation. The

trial judge concluded that the vessel had been

run in a dense fog from Barnegat to Jones

Inlet, and had made this distance of 50 miles

in less than five hours. This was at the aver-

age speed of more than 10 miles an hour, which

was close to the maximum speed of the ship.

The conclusion is based on complainant's own
evidence as to the position of the Buckleigh.

The log entries and the statement of claimant's

officers were to the effect that the speed of the

vessel was much slower than the findings of the

trial court indicate.

To reconcile his own evidence, claimant

argues that the Buckleigh was farther up the

New Jersey coast", etc. 'In spite of the dangers

and difficulties attending a dense fog, which

sometimes serve [374] to extenuate marine cas-

ualties, we are forced to conclude that her navi-

gation was negligent."

I will leave out part of the description.

"While section 3 of the Harter Act exempts

the owner of a vessel transporting merchandise

to any port in the United States from damage

resulting from faults or errors in navigation,

or in the management of the vessel, where due

diligence has been exercised to make the vessel
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seaworthy and properly manned, equipped, and

supplied, there must be some proof of compli-

ance with the statute, if it is desired to secure

the benefit of the exemption. But it cannot be'

supposed that an owner does not come within

the protection of section 3 of the Harter Act, if

he has selected a master and crew from a class

of men having adequate experience and proper

licenses, unless a further inquiry would have

disclosed defects in character, knowledge or fit-

ness which their past service did not naturally

indicate.

Baldasarre had been master of the Buck-

leigh since October 12, 1922, when he assumed

command of her. He had a certificate as over-

seas captain under the Italian flag, had been

going to sea for 22 years and had been master

in command of vessels 13 years. The chief

engineer testified that Baldasarre was one of

the best captains in the merchant marine of

Italy. His capacity was also emphasized by the

1st officer.

The 1st officer, Prospero, had been going to

sea [375] for 18 years, had a mate's certificate

for two years, and a master's for eleven. He
had been on the Buckleigh since about the mid-

dle of October, 1922. He had been in the

Italian Royal Navy for five years, where he

had commanded a fleet of torpedo boat destroy-

ers, and he had been on six different merchant

ships.
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Emanuel Boera, the 2nd officer, had been go-

ing to sea for five years and held a master's

certificate. He had been on the Buckleigh since

October, 1922.

Sarrari, the chief engineer, had held a chief

engineer's license for about 26 years, and had

been employed on from 18 to 20 steamers. He
had been on the Buckleigh from October, 1922,

and held the title of 1st captain in the Italian

Navy. He said the Buckleigh was only five

years old, and her engines and pumps were in

very good condition.

It is to be observed that each of these officers

was a man of long experience, who, moreover,

had been five months with the claimant prior

to the time of the stranding. It would seem

unreasonable to require further evidence of fit-

ness. If such men as these had anything

against them, because of some prior display of

bad character or incapacity, the libellant ought

to have offered proof of this to meet the prima

facie showing of training and capacity that

such long service and unrevoked masters' certi-

ficates made. Enough evidence was offered to

place upon the libellants the duty of going for-

ward with proof, if they wished to avoid the

exemptions [376] of the Harter Act. This con-

clusion is in accord with our opinion in The

Fri."

Then the court refers to The Cygnet, to
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which counsel has referred. The libel was dis-

missed.

The COURT : Let me see that. (Citation handed

to the Court.)

Mr. DOBRIN: In this case, Your Honor, we

have done exactly what the owners of the ''Buck-

leigh" did in that case. We have taken each officer

of this vessel, shown his long experience, shown his

experience to be good, shown that they have un-

revoked licenses from the Steamboat Inspection

Service, and we have shown their previous records

and their competency, a prima facie case, which

throws the burden upon the libellant to show some-

thing which would indicate a lack of due diligence

on our part. There was no effort in this case to

throw discredit on anybody, on any of the officers or

crew, or the seaworthiness of the vessel, other than

the fact that the accident happened. Of course

every one of these cases would be a case where some

accident of this type happened.

Now, on the question of due diligence in connec-

tion with the employment of Mortensen. The testi-

mony shows that the United States Government, in

addition to putting up rules and regulations for the

licensing of officers of vessels, has through the

United States Shipping Board established a bureau

for the furnishing of competent men to steamsliip

companies. There are twelve of those branches

throughout the United States, and one has been

maintained in Seattle since 1919, I think the testi-
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mony [377] shows. The testimony shows that it is

custcinary to use the Bureau, and the records in

evidence show that thousands of men have been

supplied all over the United States through the

Bureau.

The testimony that shows that Captain Longsle,

who has been with the Bureau ever since it has been

established, has known Mortensen, I think the testi-

mony is, for twelve years, and that during the year

preceding the time Mortensen went on the "JAMES
GRIFFITHS" he was in the office, and Captain

Kongsle had seen him during that year.

Mr. Skocolic, the assistant to Captain Kongsle,

who recommended Mortensen to Captain Johansen,

had known him ever since Skocolic had been in the

office, 1926, and had seen him during all that period

of time, and saw him just shortly before this tele-

phone conversation in which he employed or recom-

mended him. He recommended him despite the

fact that there were other men that he could have

recommended, but he picked him out as being the

best, and he had seen him shortly before.

Now, in a port such as Seattle, or any port, as

far as that is concerned, unless the master of the

vessel is going to be said to have to employ no one

except a man that he has sailed with, there could

be no more proper or efficient method of securing

seamen than that established by the Federal Gov-

ernment itself for that very purpose. That was

the purpose of it, as stated in the pamphlet which

I offered in evidence, and by the witness. The very
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purpose of it was to furnish competent men to

American steamship owners. This Bureau, as [378]

the record shows, has been placing men in this port

since 1918. The two men in charge of it knew

Mortensen personally, and from their conversations

with him and other men with whom he had sailed,

knew him to be a competent man, as was the fact,

as shown by his record.

On the day that Captain Johansen came into the

office to secure a man, Mortensen was selected out

of all of those on the list, was recommended most

highly as being a competent man for the position

which the captain was seeking to secure a man for.

Now, when Mortensen went on the vessel he was

met by the captain, who saw him, and he looked to

be in able-bodied physical condition, and he was.

Mortensen met the chief officer and Anderson, the

2nd officer, in the mess room. Anderson had known

Mortensen for years, had been shipmates with him.

Anderson and Kroon both talked to him there when

they were eating dinner at noon, and they both

testified that he looked and talked like an able-

bodied man, that they could see nothing about him

that would indicate there was anything wrong with

him, and there wasn't.

Mortensen was put to work in the afternoon doing

manual labor on the after deck, making a staging

for the piling, and he also helped shift the vessel.

Kroon saw him working around there, and he ap-

peared to be working in a competent and efficient

manner. He went to his room after dinner, and
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came up on watch shortly before 12:00 o'clock.

Before that he went around the deck vv^ith Kroon,

who pointed out to him [379] various things, where

the cargo was stowed, and other information that he

wanted in respect to the vessel, Mortensen appear-

ing at all times to be in a normal state. There is

nothing in this testimony to indicate to the con-

trary. He had this cold, it is true, which he was

trying to break up.

Shortly before 12:00 o'clock Mortensen came on

watch. He talked to the 3rd mate about the course,

went into the chart room and looked over the

course, and was perfectly competent to do any-

thing that was necessary to be done at that time in

relieving the 3rd mate. He discussed with the

master what he was to do about calling the master

when he saw the light, and appeared perfectly com-

petent. The master said he came on the bridge

smoking a big strong pipe, and seemed to be in

robust condition.

The master retired to his settee, and Mortensen

walked back and forth on the bridge from the pilot

house, told the helmsman not to steer inside the

course, appearing to be perfectly competent, know-

ing exactly what he was about and what he was

going to do, and what he should do. He saw the

light at 12 :20 and knew what the light was, remem-

bered the captain's instructions, and did just exact-

ly what any officer should properly do. He obeyed

the master's instructions, called the master, and the

master came out. They discussed again what Mor-
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tensen should do when he was within two miles of

the light, and the captain told Mortensen "When
YOU are within two miles call me, or if the ship sets

over before that, call me—you want to pass a mile

and a half [380] oif." Mortensen understood that.

He appeared to be in sound physical condition,

nothing wrong with him.

It is only from that time on that there was any-

thing in this man's condition which could be other-

wise accounted for other than the effect of these

aspirin tablets. It was only after 12:20, when it

would appear from the testimony of the doctor that

his mental condition at that time could be accounted

for by these aspirins. Now, the doctor doesn't say

that it necessarily must be accounted for in that

way, but that is among the circumstances which

could account for it. Mortensen himself cannot ac-

count for it. He doesn't know, he never had such

an experience as that before.

Counsel criticises Mortensen for referring to

the aspirin tablets now and not before the

steamboat inspectors. The question counsel asked,

to which I objected, was whether Mortensen

told the steamboat inspectors at the hearing about

having taken aspirin. I objected to that, but he

was permitted to answer, and he said no, he didn't,

because they didn't ask him. Of course that is

true; if they didn't ask him he didn't tell them.

He didn't realize at that time that that could be

any possible explanation of the condition in which

he found himself. He did not realize that until
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he had thereafter consulted a doctor. He testified

on tlie stand that they took him out of his bed

after this accident, two days afterwards, to bring

him down to testify before the steamboat inspectors.

Your Honor of course appreciates that the man's

mental condition at the time he testified before the

steamboat inspectors [381] must have been one of

considerable shock and grief, when he realized what

had happened.

The testimony also shows that the master, al-

though he had never sailed with Mortensen before,

the master having been an old shipmaster to Alaska,

has seen Mortensen in connection with sailings to

Alaska, has known of him around the waterfront,

and there is nothing in the testimony that shows

that at any time up to the point where he failed to

go and call the master there was anything about his

appearance that would enable anybody to look into

the recesses of his mind to find out whether or not

there was any chemical reaction going on there, or

any nervous reaction which might result in him

having difficulty in coordinating his thoughts when

he got into a critical situation. He himself says that

he thought he ought to call the master, but at the

same time he thought he was going to clear the

rock, but he was mistaken.

Now, there is one further case that I want to call

Your Honor's attention to. This is an English case

reported in Aspinall's Maritime Cases, Volume 17,

Part 1, Page 21. It is a short case, and I will read

it all.

The COURT: How long is it?
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Mr. DOBRIN: It is a very short case.

The COURT: The argument will be unlimited.

I did not mean it that way.

Mr. DOBRIN: It is a very short case. In this

case the question was as to whether or not the

shipowner would be responsible by reason of a war-

ranty of seaworthiness. [382]

That is a different situation from the case we

have before us, as there is no warranty here.

The COURT: There is no use arguing that.

Mr. DOBRIN: This is a much harder case for

the shipowner to satisfy.

"The action is ordinary and in the usual

form. The facts are unusual. On the 25th

Dec. 1924 the steamship MARJORY SEED
sailed at 11 :30 a. m. from Glasgow and pro-

ceeded down the Clyde for Spain with a cargo

of coke the property of the plaintiffs. At 5.30

p. m. the steamer struck a rock off Troon, Ayr.

The cargo became a total loss and the plaintiffs

sue for 2781 ^ 9s 9d. the agreed value of the

cargo on ground of failure to deliver in breach

of charter-party dated the 15th Dec. 1924. The

defence was that the loss was due to a peril of

the sea. In their replication the plaintiffs al-

leged the vessel was unseaworthy and that

there had been deviation which placed the de-

fendants outside any defence. Unusual cir-

cumstances arise out of the doings of the mas-

ter on the day of the accident and subsequent

days. The master was fifty-six years of age
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and generally speaking was a competent man.

He was no doubt guilty of a lapse on the night

in question with serious consequences to him-

self and the ship. The question is whether the

lapse was an error of judgment or negligence

or incompetence so as to render the owner lia-

ble. There is also the question whether the

ship's position amounted to deviation. Some

two hours after the accident the [383] master

fell heavily to the deck and was rendered in-

capable of communication and lost all recol-

lection of the whole affair. The medical wit-

nesses agree that loss of memory might well

occur after the fall. I find he did in fact lose

all memory of the accident. The mates know
more but do not know why the course in ques-

tion was taken by the master, that is S.S.E.

instead of S.S.W. The question is why he

took that course. Why the master fell is not

material to my decision. The point for me to

decide is his condition when he took the wrong

course. On the evidence I find he was of ordin-

ary health except for indigestion and had been

unemployed for a year before this voyage. He
had never navigated the Clyde before. He had

been on board while the ship was loading and

the pilot said he looked tired when the ship

left. He, the master, had had attacks of giddi-

ness. He had been on deck since dinner time.

He was drowsy and it was suggested he went

to sleep in the charthouse. The pilot before
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leaving told Mm to keep S.S.W. I find master

did not trouble to look at the chart and made the

mistake of supposing pilot had said S.S.E. It

is not supposed for a moment that anyone was

under the influence of drink but the master

was clearly not himself. When told of lights

he thought they were ship's lights, instead of

lights on coast. The question now is whether

employing such a master was a breach of duty

or unseaworthiness. There is such a warranty.

I am satisfied that had [384] the master been

in better health and wakefulness he would have

been competent. I hold he was a competent

master at time of sailing. The next question is

whether in his then state of health he was

justified in commanding. It does not matter

whether he knew or thought he was. Warranty

is an absolute contract. But there is no con-

tract that ship or master be perfect. All it

amounts to is that ship and master are reason-

ably fit. One of the medical witnesses said he

would have only prescribed some medicine and

told him to continue at work. I do not attach

much importance to ill-health. It was an un-

fortunate combination of circumstances. As to

the fall on deck after the accident. I find gid-

diness was not the cause of the accident but

was probably induced partly by distress. Un-

consciousness was due to the concussion of the

fall. This deals with unseaworthiness. The

onus v\^as on the plaintiffs to prove it and they

have failed."
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The COURT: Let me see that. (Citation handed

to the Court.)

Mr. DOBRIN: Now, Your Honor remarked

with reference to Mortensen's condition during the

year preceding his employment. I think you have

taken that from what counsel read from the testi-

mony before the Steamboat Inspection Service.

The COURT : It was his testimony.

Mr. DOBRIN: But his testimony here does not

support any such suggestion that the man was ill.

He worked for some time for the Real Silk Hosiery

Company, and he worked out on the bridge at West

Seattle, and his testi- [385] mony here is that he

had a cold for two or three days, as I remember it,

before he received this call, but that he never dur-

ing that whole year was sick enough to have a doc-

tor. Naturally the man would be in more or less

of a depressed mental condition during that time

of unemployment, being without work, but there is

nothing in this record that counsel can rely upon to

show any physical infirmity in the man which ex-

isted at the time which either he or anyone else

would assume would render him in any maimer in-

competent to perform the functions of his office.

Furthermore, what is there in the testimony to

show that any amount of diligence other than what

the master used would have disclosed anything

about this man's physical condition? If he had

asked Mr. Skocolic about it he would have said, "I

saw him shortly before, and he looked fine." When
Mortensen came on the vessel the master met him
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and talked with him, and saw nothing about him to

indicate in any way that there was anything wrong

with the man. The same is true of Kroon, and the

same is true of Anderson, a man who had known

him before. There is nothing up to the point when

this accident occurred which shows in any manner

that anyone could have discovered anything wrong

with this man.

It appears to me clearly that in this case we

used not only due diligence with reference to em-

ploying a man with a proper record as to compe-

tency in the past, but so far as physical condition

is concerned we employed a man whose appearance

and actions warranted anyone in employing him.

Here are three men who saw him, and who [386]

have testified here that he was competent, and in

good physical condition to do his work. If every

seaman that goes on a vessel with a cold is an in-

competent seaman there wouldn't be enough men,

I assume, to operate the vessels.

Counsel makes the point that we did not have the

helmsman and the lookout here, and that their ab-

sence is not accounted for. Well, if I had that

thought I could have accounted for them very well,

because one we do not know where he is, and the

other is in San Francisco. But I did not consider

that it was necessary to have them testify in this

case. They did not hire Mortensen, they didn't

have anything to do with his employment, and if I

had brought the helmsman and the lookout here

and asked them whether thev considered him com-
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petent I suppose an objection would have been sus-

tained. The testimony does show, however, that

they were both old experienced men in their posi-

tions.

Counsel read some section of the statute about a

vessel having to have a licensed officer with a pilot's

license. Well, we have shown that the master did

have a pilot's license, and at the time this accident

happened we were not in those waters where a

pilot's license was required in any event.

Speaking about the helmsman and the lookout,

if we had the lookout here maybe it would appear

that he had done something that he should not have

done, or the helmsman had, and if that were true,

if the owner could say in this case that it was the

fault of the lookout or the fault of the helmsman,

then the libellant cannot [387] recover. In other

words, if it is the fault of either of those two men
there could be no recovery, because the testimony

shows that they were competent, experienced men,

who had been in the vessel for a long time, and any

negligence on their part would have been an error

in navigation.

Counsel cited some cases lioi'e that refer to the

knowledge of the lookout. Those cases hold that

the lookout must be up in the eye of the ship, and

the testimony in this case shows that he was up in

the bow of the vessel here. The testimony further

shows that the lookout claimed that he called out

that he saw this buoy, which Mortensen said he

didn't hear.
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Now, on the last point, about the McCormick

Steamship Company, I think the evidence clearly

shows that they acted merely as agents for this

vessel and her owners, and the deposition of Mr.

Smith shows that he understood they were acting

as agents for the "JAMES GRIFFITHS".
The COURT : I do not think you need make any

argument on that.

Mr. DOBRIN : In connection with the Sea Ser-

vice Bureau, I might point out to Your Honor that

that Bureau was formed by the Government at the

time the Shipping Board was operating vessels, for

the very purpose of furnishing vessels of the Ship-

ping Board with competent men, and since the

Shipping Board has ceased operations that purpose

has been continued for the use of shipping people

generally, it being a Government agency. [388]

Mr. TWEEDT : The first point that counsel has

made is in attemptig to show Mr. Mortensen's prior

record of competency. I suppose that has some

slight relevancy, but the problem we are concerned

with directly is Mr. Mortensen's competency at the

time of sailing. I think I cited a case on that, and

I will not go into it further.

Now then, counsel argued that if a man had a

license that made him competent. Naturally, in

every case which I cited to Your Honor in which

the man had been held incompetent, the man did

have a proper license for his position, and the fact

that the men in those cases were later held incom-
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petent emphasizes the point I make, that the mate

must have been incompetent at the time of sailing.

His competency when he got his license we are not

concerned with.

The first case cited by counsel, 142 Fed. 367, as to

the fact that a single act of negligence is not evi-

dence of incompetency, that is a tort case, and of

course we are all famiiar with the rule that if I

strike somebody with my automobile they cannot

show that I struck John Jones the week before.

Third parties do not come within the Harter Act.

That is, if my ship collides with another vessel and

it is due to negligent navigation, I am liable. Now,

under the Harter Act, which governs only ship-

ments between shipper and carrier, there is a duty

to show due diligence. You have no such duty to

another vessel. It is merely a question of negli-

gence as causing the accident.

In a shipping contract, there is a recent deci-

sion [389] of our Circuit Court of Appeals to which

I want to refer Your Honor, although it is not yet

reported. It should be in American Maritime

Cases very shortly. That is the case of Orient

Steamship Company vs. Mitsubishi, decided by the

9th Circuit Court of Appeals on June 15th of this

year. The name of the vessel involved is the

**INDIEN". That decision, to put it simply, is an

exposition of maritime law. It is one of the long-

est decisions I have ever read, and it covers, I be-

lieve, every point involved in this case.

The COURT: Who wrote it?

Mr. TWEEDT: Judge Wilbur. In that case
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the court refers again to the decision of the 9th

Circuit Court of Appeals in 53 Fed. 2nd, 322, a

decision by Judge Sawtelle, in which Your Honor
and Judge Wilbur participated.

The COURT: Have either of you gentlemen

found a decision by the Supreme Court of the

United States on seaworthiness, rendered within

perhaps a year, twelve or fifteen months, in which

the Supreme Court discusses the question of sea-

worthiness'? I do not know where it is.

Mr. DOBRIN : I know the case Your Honor re-

fers to.

Mr. TWEEDT: The decision in the ''ISIS".

The COURT: I do not just remember the title.

Mr. TWEEDT: I think I have the citation to

that case.

The COURT: It is the last case decided by the

Supreme Court on seaworthiness.

Mr. TWEEDT: That case is reported in 1933

A.M.C. 1565. The Circuit Court of Appeals in

this recent "INDIEN" case that I just referred to

discusses at great length the [390] decision of the

Supreme Court in the "ISIS".

Counsel also referred to the decision of our Cir-

cuit Court of Appeals in 197 Fed. 703. If I am not

mistaken, as I remember that case, it was a case

for limitation of liability, and the precise question

involved was whether or not the owner had knowl-

edge and privity. That is a different problem than

due diligence. On the question of due diligence the

owner's knowledge or privity is entirely immaterial.
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The Circuit Court of Appeals, in that same deci-

sion, in discussing the ''CYGNET" case, has stated

that that decision was based upon the fact that the

act of the master in the "CYGNET" was flagrantly

negligent. In the case the Circuit Court of Appeals

was discussing, the error charged against the officer

was that of letting his vessel go too fast in a fog.

Now, can such an error, which is negligence and

nothing more, compare with the act of an officer

who stands on the bridge and does nothing, cannot

talk, cannot move, on a clear, moonlit night, and

who lets his ship go on the rocks ? That decision by

the Circuit Court of Api3eals emphasizes the fact

that the "CYGNET" decision applies to the case

at bar.

Counsel also referred to the decision in 232 Fed.

382. As to that case, the ship in that case was held

unseaworthy, but the material part of that case

dealt with whether or not because a man had never

served as a master that should be held against him.

I want to call Your Honor's particular attention to

the fact that in that case the Court went on to say

that when a man was [391] taken, v/e will say as

master, for the first time, particular attention had

to be given to the rights of the cargo, to the effect

that when a master does sail for the first time as a

master you have to be mighty sure of his compe-

tency, and that certainly does not appear from the

record of the Sea Service Bureau in this case.

Now, in the case of United States vs. Charbon-



Coastwise Steamship d Barge Co., et al. 429

nier, which I cited to Your Honor, the 4th Circuit

Court of Appeals held

The COURT : You have already referred to that

case.

Mr. TWEEDT : I was just referring to the spe-

cific point. That case also provides that since the

chief engineer had never sailed before as a chief

engineer that was one of the elements of incompe-

tency to be held against the master.

Now, when we come to the "BUCKLEIGH"
case, which counsel says is the leading case—with

which I disagree, I think the "CYGNET" is the

leading case, and the ''BUCKLEIGH" case seems

to recognize that fact—in the "BUCKLEIGH"
case every man aboard that ship whose competency

was questioned had been aboard the vessel for a

period of at least five months. The chief mate held

a master's license, and had acted, I believe, as mas-

ter. The 2nd mate held a master's license. In that

case the Court pointed out that the burden of proof

did not shift to the libellant unless there was proven

an inquiry by the owner which did not disclose any

additional facts beyond what appeared from the

record. [392]

In this case we claim not only that the record

shows incompetency, but admittedly no investiga-

tion was made, and we cannot now speculate as to

what such an investigation would have revealed.

The Sea Service Bureau has been referred to here

constantly as a Governmental Agency, in effect. It

is no such thing. It is a bureau created by a pri-
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vate corporation, the United States Shipping

Board, originally the United States Shipping

Board Emergency Fleet Corporation, a business

corporation. It is not a statutory bureau, it is a

mere creation within the Shipping Board itself to

carry on its own business.

The COURT : Do you think if a man was in fact

competent, and sufficient investigation not having

been miide, that the party would be liable anyhow,

even if examination would not disclose anything?

Mr. TWEEDT: Well, if the man was in fact

competent

The COURT : I mean if the record that was

made of his examination showed that the man was

in fact competent, the fact that no investigation was

made and he proved incompetent afterwards, do you

think the party would be liable?

Mr. TV/EEDT: If a man is competent, and if

the vessel is seaworthy,—why, I find it difficult to

think of a case in which the question could even

arise.

The COURT : Well, I think it has arisen.

Mr. TWEEDT: I have contemplated that very

point. Your Honor, and I know of no decision on it.

There are many decisions that intimate that even

in such a situation, as held by the Supreme Court

in the *'ISIS" case, the [393] exercise of due dili-

gence as a condition precedent, the carrier cannot

rely on any defense before he establishes that fact.

There has been referred to here constantly in

counsel's argument the difference between Morten-
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sen's testimony in court and Mortensen's testimony

before the inspectors. His testimony before the

inspectors and his testimony in this court were both

under oath, and it seems to me that we must con-

sider both, and the fact that a man comes into court

three years later and changes his testimony, in my
opinion, discredits his testimony, and is probably

further evidence of incompetence.

The COURT : Don't you think that a man called

immediately into a position of that nature, especi-

ally a seaman who has had no great experience, and

after such an accident as that, would naturally be

nervous and wouldn't think of everything which re-

flection afterwards would disclose ?

Mr. TWEEDT : He probably would be nervous,

I will grant that.

The COURT: Why, of course. So that a state-

ment to the contrary really wouldn't have much
weight.

Mr. TWEEDT: If there were slight discrep-

ancies in his testimony then I wouldn't consider it

important at all, but his testimony on the vital

points is completely changed.

One further point, Your Honor. The question as

to the helmsman and the lookout is not a question

of whether or not they were negligent. My argu-.

ment is that [394] since they were not produced or

accounted for, and it appears from what did hap-

pen that they did not do their duty, they are pre-

sumed to be incompetent until the contrary is
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shown, and there is nothing in the record to show

the contrary.

The COURT: Oh, that couldn't affect anything,

because everything was open, and the visibility was

good, and the sea was not bad. There is nothing

in the evidence upon which to predicate that. Is

there anything else?

Mr. DOBRIN: I would like to say one word.

Counsel says that Mortensen's testimony is contrary

to that given before the Steamboat Inspection Ser-

vice, but he has not said what was contrary.

The COURT: Oh, the Court heard the testi-

mony.

Mr. DOBRIN: I do not recall anything to the

contrary. He admitted everything.

The COURT : I presume I had better take this

case under advisement. I do not know but what I

am able to pass upon it now as well as any other

time, but I think I will take it under advisement.

Do you gentlemen wish to have this testimony ex-

tended?

Mr. TWEEDT : Would Your Honor like it for

use during advisement?

The COUBT: I am asking you. Somebody is

going to lose, and I presume it will go to the Court

of Appeals.

Mr. TWEEDT : I would suggest that we have it

done.

Mr. DOBRIN : That is all right.
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Mr. TWEEDT: I think we are both agreeable

that that should be done.********
[Endorsed:] Filed Jan. 10, 1935. [395]

[Title of Court and Cause.]

NOTICE OF APPEAL

To COASTWISE STEAMSHIP AND BAEGE
COMPANY, INC., a corporation. Claimant, Re-

spondent, and Cross-Libelant, JAMES GEIF-
FITHS & SONS COMPANY, a corporation, and

McCORMICK STEAMSHIP COMPANY, a cor-

poration, Respondents, and to MESSRS. BOGLE,
BOGLE & GATES, their proctors, and to the

CLERK OF THE ABOVE ENTITLED COURT:
YOU AND EACH OF YOU WILL PLEASE

TAKE NOTICE and you are hereby notified that

Sperry Flour Company, a corporation. Libelant

and Cross Respondent, above named, hereby ap-

peals to the United States Circuit Court of Ap
peals for the Ninth Circuit [396] from the final

decree of the above entitled Court, entered herein

on the 17th day of December, 1934, dismissing the

Second Amended Libel and granting Cross Libelant

recovery on its Cross-Libel, and from the whole
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of said decree; and Libelant prays that its appeal

may be allowed accordingly.

Dated: Seattle, Washington, December 26th,

1934.

COSGROVE & TERHUNE
DERBY, SHARP, QUINBY & TWEEDT
Proctors for Libelant and Cross Respondent.

The foregoing appeal is hereby allowed.

JEREMIAH NETERER
District Judge.

Dated: Seattle, Washington, December 27th,

1934.

Copy received 12/27/34.

BOGLE, BOGLE & GATES
Proctors for Claimant, Respondents and Cross

LibelZant.

[Endorsed] : Filed Dec. 27, 1934. [397]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS

Sperry Flour Company, a corporation, libelant,

cross-respondent and appellant herein, says that in

the record, findings of fact and conclusions of law,

final decree, opinions, orders and proceedings of the

District Court there are manifest and material

errors, and said Sperry Flour Company now makes,

assigns and presents the following assignment of

errors therein, on which it relies, to wit

:
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I.

The District Court erred in finding that respond-

ent, claimant and cross-libelant Coastwise Steam-

ship and Barge Company, Inc., a corporation, exer-

cised due diligence, before and at the commence-

ment of the voyage from the port of Tacoma, March

2, 1931, to make the steamer ''JAMES GRIF-
FITHS" in all respects seaworthy [398] and prop-

erly manned, equipped, and supplied for the con-

templated voyage, and also erred in finding that

said steamer was in fact, before and at the com-

mencement of said voyage, in all respects seaworthy

and properly manned, equipped, and supplied for

the contemplated voyage.

n.

The District Court erred in not finding that due

diligence was not exercised by said Coastwise

Steamship and Barge Company, Inc., nor by any-

one else, to make said steamer in all respects sea-

worthy and properly manned, equipped, and sup-

plied for the contemplated voyage, and in not find-

ing that said steamer was not in fact in all respects

seaworthy and properly manned, equipped, and

supplied for said voyage.

III.

The District Court erred in finding that (a) all

due and reasonable care and diligence was exercised

in the employment of K. A. Mortensen as chief

officer of the steamer "JAMES GRIFFITHS",
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and further erred in finding tliat (b) said K. A.

Mortensen was at the time of said employment and

tliereafter a qualified and competent man to act as

chief officer.

IV.

The District Court erred in not finding that due

diligence was not exercised in the employment of

said K. A. Mortensen as chief officer of said steamer

and further erred in not finding that said K. A.

Mortensen was at the time of his employment as

chief officer on said steamer and thereafter incom-

petent and unfit to act as chief officer of said

steamer.

V.

The District Court erred in finding that respond-

ent McCormick Steamship Company, a corporation^

was the agent of Coastwise 'Steamship and Barge

Company, Inc. [399]

yi.

The District Court erred in not finding that re-

spondent McCormick Steamship Company, a corpo-

ration, was a principal to the contract of carriage.

VII.

The District Court erred in making Finding X,

in that said finding is unsupported by and contrary

to the evidence.

VIII.

The District Court erred in sustaining respond-
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ents' exceptions to the First, Second and Fourth

Causes of Action of the Second Amended Libel.

IX.

The District Court erred in failing to overrule

respondents' exceptions to the First, Second and

Fourth Causes of Action of the Second Amended
Libel.

X.

The District Court erred in failing to order re-

spondents to answer to the First, Second and

Fourth Causes of Action of the Second Amended

Libel.

XL

The District Court erred in making, rendering

and entering a final decree herein, dismissing the

Second Amended Libel and allowing costs to re-

spondents.

XII.

The District Court erred in failing to make,

render and enter a final decree in favor of libelant

and against said respondents and each of them for

the amount of libelant's damages, interest and costs.

XIII.

The District Court erred in making, rendering

and entering a decree herein in favor of cross-libel-

ant Coastwise Steamship and Barge Company, Inc.,

against cross-respondent [400] Sperry Flour Com-
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pany on the cross-libel for the sum of $5,544.81 with

interest and costs, or for any amount at all.

XIV.

The District Court erred in failing to make,

render and enter herein a final decree dismissing

the cross-libel with costs to cross-respondent.

XV.

The District Court erred in holding libelant in

default for failure to amend or plead further as

to the First, Second and Fourth Causes of Action

of the Second Amended Libel.

XVI.

The District Court erred in refusing to permit

libelant to cross-examine respondents' witnesses as

to what diligence, if any, had been exercised by

them in the employment of the master of the

steamer ''JAMES GRIFFITHS". (Reporter's

Transcript, pages 38-39; 47-48.)

XVII.

The District Court erred in permitting respond-

ents to introduce hearsay testimony as to the com-

petency of Chief Officer Mortensen of the steamer

"JAMES GRIFFITHS". (Reporter's Transcript,

pages 75-76.)

XVIII.

The District Court erred in refusing to permit

libelant to cross-examine the master of the

"JAMES GRIFFITHS" as to his competency to
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employ a chief mate for said vessel. (Reporter's

Transcript, page 116.)

XIX.

The District Court erred in refusing to permit

libelant to introduce evidence that Chief Officer

Mortensen had proved unfit on other vessels prior

to being employed on the "JAMES GRIFFITHS".
(Reporter's Transcript, pages 205-206.) [401]

XX.

The District Court erred in refusing to permit

libelant to prove by way of rebuttal that respond-

ent Coastwise Steamship and Barge Company, Inc.,

had knowledge that K. A. Mortensen was incom-

petent to act as chief officer on the steamer

"JAMES GRIFFITHS". (Reporter's Transcript,

pages 206-207.)

WHEREFORE, Sperry Flour Company, libel-

ant, cross-respondent and appellant, prays that said

final decree be reversed and that such other decrees

and orders as may be just and proper in the prem-

ises to be made herein.

Seattle, Washington, January 11, 1935.

COSGROVE & TERHUNE
DERBY, SHARP, QUINBY & TWEEDT

Proctors for Sperry Flour Company.

[Endorsed] : Filed Jan. 11, 1935. [402]
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[Title of Court and Cause.]

APPEAL AND SUPERSEDEAS BOND

KNOW ALL MEN BY THESE PRESENTS,
That the undersigned Sperry Flour Company, a

corporation, as principal, and American Surety

Company of New York, a corporation of the State

of New York, as surety are held and firmly bound

unto Coastwise Steamship and Barge Company,

Inc., a corporation, the respondent, claimant, and

cross libelant herein, and James Griffiths & Sons

Company, a corporation, and McCormick Steamship

Company, a corporation, respondents herein in the

sum of $3000.00, to be paid to the said Coastwise

Steamship and Barge Company, James Griffiths &
Sons Company, and McCormick Steamship Com-

pany, to which payment well and truly [403] to

be made, we bind ourselves, our successors and as-

signs by these presents.

Sealed with our seals and dated this 24th day of

December, 1934.

WHEREAS, Sperry Flour Company as appellant

has appealed to the United States Circuit Court of

Appeals for the 9th Circuit from the decree of the

District Court of the United States for the Western

District of Washington, Northern Division, bear-

ing the date 17th day of December, 1934, in a suit

in which Sperry Flour Company is libelant and

cross respondent. Coastwise Steamship and Barge

Company Inc., a corporation, is claimant, respond-

ent and cross libelant and James Griffiths & Sons

Company and McCormick Steamship Company
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cross respondents, which decree was against the

libelant and in favor of respondent McCormick

Steamship Company for costs in the sum of $44.50,

and in favor of the respondent James Griffiths

& Sons Company for costs in the sum of $42.00 and

against libelant and cross respondent Sperry Flour

Company in favor of cross libelant Coastwise

Steamship and Barge Compan}^, Inc., a corporation,

in the sum of $5544.81, with interest thereon from

the 2nd day of August, 1931, and in the further

sum of $1336.10 costs ; and

WHEREAS, said Sperry Flour Company de-

sires, during the progress of such appeal, to stay

the execution of the said decree of the district

court

;

NOW, THEREFORE, the condition of this ob-

ligation is such that if the above named appellant

Si3erry Flour Company shall prosecute said appeal

with effect and pay all costs which may be awarded

against it as such appellant if the appeal is not

sustained, and shall abide by and perform whatever

decree may be rendered by the United States Cir-

cuit Court of Appeals for the 9th Circuit in this

cause, or on the mandate of said court by the [404]

court below, then this obligation shall be void, other-
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wise the same shall be and remain in full force

and eifect.

SPERRY FLOUR COMPANY
By HOWARD G. COSGROVE,

Its Proctor

AMERICAN SURETY COM-
PANY OF NEW YORK

By S. H. MELROSE
Resident Vice-President

Attest

:

[Seal] J. H. LISTON
Resident Assistant Secretary.

Approved as to form, amount and surety.

BOGLE, BOGLE & GATES

Proctors for Claimant, Respondents and Cross

Libelant.

The foregoing is approved as an appeal and su-

persedeas bond this 27th day of December, 1934.

JEREMIAH NETERER
Judge

[Endorsed] : Filed Dec. 27, 1934. [405]

[Title of Court and Cause.]

RELEASE BOND

KNOW ALL MEN BY THESE PRESENTS

:

That the undersigned Coastwise Steamship and

Barge Company, Inc., a corporation, as principal
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and Century Indemnity Company a corporation

organized and existing under and by virtue of the

laws of the State of Connecticut, and duly author-

ized to transact business as surety in the State of

Washington, as surety, are held and firmly bound

unto the United States Marshal for the Western

District of Washington in the sum of TWENTY
FIVE THOUSAND AND NO/100 ($25,000.00)

DOLLARS, to be paid to said Marshal for the

payment of which well and truly to be made, they

do hereby bind themselves and their respective suc-

cessors and assigns jointly and severally firmly by

these presents.

The condition of this obligation is such that

whereas a libel has been filed in the above entitled

Court by the above named [406] libelant against

the American Steamer ''JAMES GRIFFITHS",
her engines, boilers, tackle, apparel and furniture,

for the alleged sum of EIGHTEEN THOUSAND
SEVEN HUNDRED SEVEN and 33/100 ($18,-

707.33) DOLLARS and interest on which process of

attachment has issued and the said vessel, her en-

gines, boilers, tackle, apparel and furniture are now
in the custody of the United States Marshal for the

Western District of Washington under said attach-

ment, and

WHEREAS, The above named principal has ap-

plied for the discharge and release of said vessel,

her engines, boilers, tackle, apparel and furniture

from the custody of the United States Marshal and

has filed a claim in the above entitled Court in said
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cause claiming the said American Steamer

"JAMES GRIFFITHS", her engines, boilers,

tackle, apparel and furniture and has also filed

herein a Stipulation for Costs pursuant to the rules

and practice of this Honorable Court.

NOW THEREFORE, If the above bounden prin-

cipal shall abide by and answer the decree of said

Court in the above cause or in the case of appeal,

the decree of any appellate court in the said cause,

then this obligation shall be void, otherwise it shall

be and remain in full force and effect.

IN WITNESS WHEREOF Said principal has

hereunto subscribed its name and said surety has

hereunto subscribed its name and affixed its seal

this 1st day of June, 1931.

[Seal] COASTWISE STEAMSHIP AND
BARGE COMPANY, INC., a

corporation

By STANLEY GRIFFITHS
Vice-President

Principal

[Seal] CENTURY INDEMNITY COM-
PANY, a corporation.

By E. R. ROBBINS
Surety [407]

United States of America

Western District of Washington

Northern Division—ss.

On this 1st day of June, 1931 before me, a

Notary Public appeared STANLEY GRIFFITHS
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known to me to be the Vice-President of COAST-
WISE STEAMSHIP AND BARGE COMPANY,
INC., a corporation, named in and that executed the

foregoing bond and acknowledged the said instru-

ment to be the free and voluntary act and deed of

said corporation for the uses and purposes therein

mentioned and on oath stated that he was authorized

to execute said instrument for and on behalf of said

corporation.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed my official seal the day and

year in this certificate first above written.

CLAUDE E. WAKEFIEID
NOTARY PUBLIC in and for the State of

Washington, residing at Seattle.

United States of America

Western District of Washington

Northern Division—ss.

On this 1st day of June, 1931, before me, person-

ally appeared E. R. ROBBINS, to me known to

be the attorney-in-fact of the Century Indemnity

Company, a corporation, the corporation that exe-

cuted the within and foregoing instrument and

acknowledged the said instrument to be the free

and voluntary act and deed of said corporation for

the uses and purposes therein mentioned, and on

oath stated that he was authorized to execute said

instrument and that the seal affixed i« the corpo-

rate seal of said corporation.
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IN WITNESS WHEREOF I have hereunto set

my hand and affixed my official seal the day and

year first above written.

[Seal] CLAUDE E. WAKEFIELD

NOTARY PUBLIC in and for the State of

Washington, residing at Seattle. [408]

The foregoing bond is hereby approved and the

surety thereon approved and justification of surety

and notice of bonding is hereby waived.

Dated this 1st day of June, 1931.

DERBY, SHARP, QUINBY & TWEEDT
COSOROVE & TERHUNE

Proctors for Libelant.

The foregoing bond and surety thereon is hereby

approved this 1st day of June, 1931.

EDWARD E. CUSHMAN
Judge, United States District Court for the

Western District of Washington, Northern

Division.

[Endorsed] : Filed June 1, 1931. [409]

[Title of Court and Cause.]

NOTICE OF FILING APPEAL AND
SUPERSEDEAS BOND

To Coastwise Steamship and Barge Company, Inc.,

a corporation ; To James Griffiths & Sons Com-

pany, a corporation; to McCormick Steamship
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Company, a corporation, and to Bogle, Bogle &
Gates, their proctors; and to the Clerk of the

above entitled court:

You, and each of you, will please take notice that

Sperry Flour Company, a corporation, libellant

above named, has on the 27th day of December,

1934, filled its appeal and supersedeas bond herein.

You are further notified that the name of the

surety on said bond is American Surety Company

of New York, a corporation, whose principal place

of business is New York City.

COSGROVE & TERHUNE
Proctors for Libelant

Copy received 12/29/34.

BOGLE, BOGLE & GATES,
Proctors for Respondents, Claimant, Cross-

Libelant.

[Endorsed] : Filed Dec 29, 1934. [410]

[Title of Court and Cause.]

STIPULATION RE BILLS OF LADING
EXHIBITS

IT IS HEREBY STIPULATED by and between

the parties hereto

:

That the attached documents numbered 1, 2 and 4

are the original bills of lading respectively referred

to in the first second and fourth causes of action of

libelant's second amended libel herein; that this

stipulation may be filed herein for the purpose of
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permitting said originals to be sent up to the Cir-

cuit Court of Appeals, and avoiding the necessity

of copying in the apostles the photostat copies

thereof attached to the second amended libel.

January 11, 1935.

COSGROVE & TERHUNE
DERBY, SHARP, QUINBY & TWEEDT
Proctors for Libelant and Cross Respondent.

BOGLE, BOGLE & GATES
Proctors for Claimant, Respondents and

Cross Libelant.

[Endorsed] : Filed Jan. 11, 1935. [411]

[Title of Court and Cause.]

STIPULATION RE RECORD

IT IS HEREBY STIPULATED by and between

the parties hereto:

I.

That inasmuch as the original bill of lading cov-

ering the third cause of action of libelant's second

amended libel will be sent up to the United States

Circuit Court of Appeals as an original exhibit, a

copy of such bill of lading need not be annexed to

the second amended libel in the apostles.

II.

The original bills of lading referred to in libel-

ant's second amended libel covering libelant's first,

second and fourth causes of action, filed herein by



Coastivise Steamship & Barge Co., et al. 449

stipulation, may be [412] sent up to the Circuit

Court of Appeals as original exhibits, and need not

be copied in the apostles; the photostat copies of

said original bills of lading now attached to libel-

ant's amended libel, also to libelant's second

amended libel, on file herein, need not be copied in

the apostles, excepting the claim clauses thereof,

which clauses are as follows:

CLAIMS CLAUSE OF BILL OF LADING
REFERRED TO IN LIBELANT'S FIRST
CAUSE OF ACTION

NOTE PARTICULARLY: Unless written de-

mand for the payment of the claims of shipper or

consignee or other party in interest against Carrier

or its vessels or the masters thereof for any loss of

or damage to or conversion of or misdelivery of or<

delay in delivery of said packages or any thereof

shall be presented to Carrier or its Agent within

thirty days after removal of the merchandise from

the Carrier's custody, all such claims shall be taken

to have been waived, and no suit shall thereafter be

maintainable to recover for any such claims; no

suit shall in any event be maintained against the

Carrier to recover for any such claims unless com-

menced within ninety days after giving written

demand as herein provided. Nothing shall be

deemed a waiver of the provisions of this para-

graph, except a written express waiver signed by

the Carrier.
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CLAIMS CLAUSE OF BILL OF LADING
REFERRED TO IN LIBELANT'S SECOND
CAUSE OF ACTION

NOTE PARTICULARLY: All claims of shipper

or consignee or other party in interest against

Carrier or its vessels or the masters thereof for any

loss of or damage to or conversion of or misdelivery

of or delay in delivery of said packages or any

thereof shall be in writing presented to Carrier or

its Agent within thirty days from date of notice of

any such loss or damage, etc., and arrival of vessel

at port or place of delivery, or at any port in dis-

tress or earliest newspaper mention of loss or

stranding of such vessel on voyage shall each be

and fix the date of such notice; and if any such

claim be not so presented within said thirty days,

such claim shall be and by every court be held to

have been released by shipper, owner and consignee

and to be abandoned and barred; and no suit on

any such claim so presented or to recover for any

such loss or damage, etc., shall be maintained unless

such claim be so presented and such suit be there-

upon commenced and summons, or other process,

be served on Carrier, or steamer be attached, within

ninety days from and after the day and date that

the cause of action therein alleged accrued, and

every suit not so commenced within said ninety

days shall be and by every court be held to be

barred, and all claims and demands against Carrier

or steamer alleged by complaint or libel therein

shall be so held to have been released hj shipper,
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owner and consignee, and to be abandoned and

barred; provided, that for shipments moving under

the jurisdiction of the Federal "Acts to Regulate

Commerce" the periods of limitation for the pres-

entation of claims and the commencement of suits

as above provided for shall be those prescribed by

said Acts; and on such shipments, every sudh claim

not so presented and every suit not commenced

within the respective periods prescribed therefor in

said Acts shall be and be held by every court to be

abandoned and barred. [413]

CLAIMS CLAUSE OF BILL OF LADING
REFERRED TO IN LIBELANT'S THIRD
CAUSE OF ACTION

As condition precedent to recovery, claims must

be filed in writing with the receiving or delivering

carrier, or the carrier issuing this bill of lading, or

carrier on whose line the loss, damage, injury or

delay occurred, within nine months after delivery

of the property (or, in case of export traffic, within

nine months after delivery at port of export) or, in

case of failure to make delivery, then within nine

months after a reasonable time for delivery has

elapsed; and suits shall be instituted against any

carrier only within two years and one day from the

day when notice in writing is given by the carrier

to the claimant that the carrier has disallowed the

claim or any part or parts thereof specified in the

notice. Where claims are not filed or suits are not

instituted thereon in accordance with the foregoing
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provisions, no carrier hereunder shall be liable, and

such claims will not be paid.

CLAIMS CLAUSE OF BILL OF LADING
REFERRED TO IN LIBELANT'S FOURTH
CAUSE OF ACTION

NOTE PARTICULARLY: Unless written de-

mand for the payment of the claims of shipper or

consignee or other party in interest against Carrier

or its vessels or the masters thereof for any loss of

or damage to or conversion of or misdelivery of or

delay in delivery of said packages or any thereof

shall be presented to Carrier or its Agent within

thirty days after removal of the merchandise from

the Carrier's custody, all such claims shall be taken

to have been waived, and no suit shall thereafter be

maintainable to recover for any such claims ; no suit

shall in any event be maintained against the Carrier

to recover for any such claims unless commenced

within ninety days after giving written demand as

herein provided. Nothing shall be deemed a waiver

of the provisions of this paragraph, except a writ-

ten express waiver signed by the Carrier.

III.

It is further stipulated that in preparing said

Apostles on Appeal all captions (except the name

of the paper) and all acceptances of service, veri-

fications and filing endorsements (except date there-

of) may be omitted, except that the full caption
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shall be placed on copies of amended libel, second

amended libel and cross libel.

January 11th, 1935

COSGROVE & TERHUNE

DERBY, SHARP, QUINBY & TWEEDT
Proctors for Libelant and Cross Respondent.

BOGLE, BOGLE & GATES
Proctors for Claimant, Respondents and

Cross Libelant.

[Endorsed] : Filed Jan 11, 1935. [414]

[Title of Court and Cause.]

STIPULATION AND ORDER FOR TRANS-
MISSION OF CERTAIN ORIGINAL EX-
HIBITS

IT IS HEREBY STIPULATED AND
AGREED by and between the parties hereto that

all of the original exhibits in the above entitled

cause shall be sent up to the United States Circuit

Court of Appeals for the Ninth Circuit on the ap-

peal taken by Libelant and Cross Respondent

herein, as original exhibits and need not be copied.

January 4, 1935.

COSGRAVE & TERHUNE

DERBY, SHARP, QUINBY & TWEEDT
Proctors for Libelant and Cross Respondent.

BOGLE, BOGLE & GATES
Proctors for Claimant, Respondents, and

Cross Libelant.
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Due cause appearing therefor, IT IS SO OR-

DERED.

January 4th, 1934.

JEREMIAH NETERER
District Judge.

[Endorsed] : Filed Jan 4, 1935. [415]

[Title of Court and Cause.]

PRAECIPE FOR APOSTLES ON APPEAL

TO THE CLERK OF THE ABOVE ENTITLED
COURT:

Please prepare transcript of record in this cause

on appeal to the United States Circuit Court of

Appeals for the Ninth Circuit, and include in said

transcript the following

:

A. Statement required by Admiralty Rule 4,

Section 1, subdivision (a), (b), and (c) of said

Circuit Court of Appeals, Ninth Circuit.

B. The following pleadings, together with ex-

hibits annexed thereto

:

1. Claim of Coastwise Steamship and

Barge Company, Inc. [416]

2. Amended Libel.

3. Exceptions to Amended Libel of Coast-

wise Steamship and Barge Company,

Inc.

4. Exception of James Griffiths & Sons

Company to Amended Libel.
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5. Exception of McCormick SteamsMp

Company to Amended Libel.

6. Libelant's Motion for Rehearing on Ex-

ceptions to Amended Libel.

7. Minute entry August 1, 1932, denying

rehearing of Exceptions to Amended

Libel.

8. Order on Exception to Amended Libel.

9. Second Amended Libel.

10. Exceptions of Coastwise Steamship and

Barge Company, Inc. to Second

Amended Libel.

11. Exception of James Griffiths & Sons

Company to Second Amended Libel.

12. Exceptions of McCormick Steamship

Company to Second Amended Libel.

13. Answer of Coastwise Steamship and

Barge Company, Inc.

14. Answer of James Griffiths & Sons Com-

pany.

15. Answer of McCormick Steamship Com-

pany.

16. Libelant's Answers to Respondents' In-

terrogatories.

17. Stipulations of parties dated July 30,

1934, re stranding.

18. Respondents' proposed Findings of Pact

and Conclusions of Law.

19. Libelant's proposed Amendments and

Objections to Respondents' proposed

Findings of Fact and Conclusions of

Law. [417]
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20. Findings of Fact and Conclusions of

Law.

21. Libelant's Exceptions to Findings of

Fact and Conclusions of Law.

22. Exception of Respondents, Claimants

and Cross Libelant to Conclusion of

Law II.

23. Pinal Decree.

24. Cross-Libel.

25. Answer to Cross-Libel.

26. Stipulation of parties dated July 30,

1934, re demand for payment of general

average.

C. All testimony, exhibits and depositions taken

in said cause; namely, transcript of testimony and

trial proceedings, exhibits and deposition of E. B.

Smith.

D. Court minutes and proceedings and orders

in above cause ; namely

:

a. Court minutes (trial)

b. Opinion of Court on Exceptions to

Amended Libel, filed January 16, 1932.

c. Opinion of Court on Exceptions to

Second Amended Libel, filed March 31st,

1933.

d. Order on Exceptions to Second Amended
Libel.

e. Order of default, etc.

f. Opinion of Court after trial.



Coastwise Steamship & Barge Co., et al. 457

E. Stipulation of parties re record—Amended
Libel, Second Amended Libel and Bills of Lading

Exhibits.

F. Stipulation of parties and order of Court

re transmission of original exhibits.

Gr. Stipulation of parties re Cross Libel.

H. Stipulation of parties, order and minute

entry re withdrawal and substitution exhibits P
and G.

I. Notice of Appeal.

I.—1 Stipulation re bills of lading exhibits (ex-

eluding attached exhibits). [418]

J. Assignment of Errors.

K. This Praecipe.

L. Appeal and Supersedeas Bond, and Stipula-

tion for Value.

M. Notice of Filing Bond on Appeal and Super-

sedeas.

In the preparation of said apostles you are re-

quested to omit all captions (except name of paper)

acceptance of service, verification and filing en-

dorsements, excepting date thereof, except that the
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full caption shall be placed on copies of amended &
second amended libel and cross libel.

COSGROVE & TERHUNE

DERBY, SHARP, QUINBY & TWEEDT
Proctors for Libelant, Cross-Respondent and

Appellant, SPERRY FLOUR COM-
PANY. [419]

IT IS HEREBY STIPULATED by and be-

tween the parties hereto that the foregoing speci-

fied pleadings, testimony, exhibits, opinions, orders

and decree shall constitute the Apostles on Appeal,

and that any pleadings, orders, bonds, notices of

filing bonds, process, notices, motions, papers and

documents not above specified may be omitted from

the Apostles on Appeal.

Jan 11th, 1935.

COSGROVE & TERHUNE

DERBY, SHARP, QUINBY & TWEEDT
Proctors for Libelant.

BOGLE, BOGLE & GATES
Proctors for Claimant, Respondents, Cross

Libelant and Appellees.

[Endorsed] : Filed Jan 11, 1935. [420]
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[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO APOSTLES ON APPEAL.

United States of America,

Western District of Washington.—ss.

I, EDGAR M. LAKIN, Clerk of the United

States District Court for the Western District of

Washington, do hereby certify this typewritten

transcript of record, consisting of pages numbered

from 1 to 420, inclusive, to be a full, true, correct

and complete copy of so much of the record, papers

and other proceedings in the above and foregoing-

entitled cause (with the exception of captions, ac-

ceptances of service, verifications, and filing en-

dorsements excepting date thereof, where omitted

pursuant to stipulation of counsel) as is required

by praecipe of counsel filed and shown herein, as

the same remain of record and on file in the office

of the Clerk of said District Court, and that the

same constitute the apostles on appeal herein from

the Decree of said United States District Court

for the Western District of Washington to the

United States Circuit Court of Appeals for the

Mnth Circuit.

I further certify that the following is a true and

correct statement of all expenses, costs, fees and

charges incurred in my office by or on behalf of

the appellant for making record, cer- [421] tificate

or return to the United States Circuit Court of

Appeals for the Ninth Circuit, in the above-entitled

cause, to-wit:
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Clerk's fees (Act Feb. 11, 1925) for mak-

ing record, certificate or return, 982

folios at 15c $147.30

Appeal fee (Sec. 5 of Act) 5.00

Certificate of Clerk to Apostles on Appeal .50

Certificate of Clerk to Original Exhibits .50

Total $153.30

I further certify that the above cost of preparing

and certifying said apostles, amounting to $153.30,

has been paid to me by proctors for the appellant

in said cause.

I further certify that no citation on appeal was

issued in this cause.

I further certify that the cost of transmitting

said Apostles on Appeal together with the Original

Exhibits to the Appellate Court by Railway Express,

amounting to $1.32, has been paid by Proctors for

Appellant as is evidenced by shippers prepaid re-

ceipt now on file in my office.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the official seal of said District

Court at Seattle, in said District, this 22d day of

January, 1935.

[Seal] EDGAR M. LAKIN,
Clerk of the United States District

Court, Western District of Wash-

ington,

By TRUMAN EGCER,
Deputy. [422]
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[Title of Court and Cause.]

STIPULATION RE PRINTING RECORD

IT IS HEREBY STIPULATED by and be-

tween the parties hereto that the following plead-

ings, orders, exhibits and minutes contained in the

typewritten Apostles on Appeal need not be printed

:

1. Amended Libel.

2. Exceptions of Coastwise Steamship &
Barge Company, Inc., to Amended Libel.

3. Exceptions of James Griffiths & Sons

Company to Amended Libel.

4. Exceptions of McCormick Steamship

Company to Amended Libel.

5. Libelant's Motion for Rehearing on Ex-

ceptions to Amended Libel.

6. Minute order denying rehearing.

7. Order on Exceptions to Amended Libel.

7%. Opinion of court on exceptions to

Amended Libel filed January 16, 1932.

8. Average agreement annexed to Cross-

Libel.

Dated: February 21, 1935.

DERBY, SHARP, QUINBY & TWEEDT

COSGROVE & TERHUNE
Proctors for' Appellant.

BOGLE, BOGLE & GATES
Proctors for Appellees.

[Endorsed]: Filed Feb. 26, 1935. Paul P.

O'Brien, Clerk.
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[Title of Court and Cause.]

STIPULATION RE PRINTING OF EXHIBITS

IT IS HEREBY STIPULATED by and be-

tween the parties hereto that none of the original

exhibits, transmitted to and filed in the Circuit

Court of Appeals by stipulation of the parties and

order of the trial court, except the exhibits speci-

fied below, need be printed and that said original

exhibits may be considered a part of the record,

even though not printed. The original exhibits to

be printed are as follows:

1. Libelant's Exhibit 1, Stipulation re de-

livery reports.

2. Libelant's Exhibit 2, Stipulation of cer-

tain facts.

3. Libelant's Exhibit 3, Stipulation as to

payment of freight.

4. Libelant's Exhibit 4, Stipulation of

damages on Third Cause of Action.

5. Libelant's Exhibit 7, Letter of confirma-

tion.

6. Respondents' Exhibits A 1 to A 11, in-

clusive. Letters.

7. Respondents' Exhibit C, Sea Service

Record of K. A. Mortensen.
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Dated: February 21, 1935.

DERBY, SHARP, QUINBY & TWEEDT

COSGROVE & TERHUNE
Proctors for Appellant.

BOGLE, BOGLE & GATES
Proctors for Appellees.

IT IS SO ORDERED:

CURTIS D. WILBUR,
Senior U. S. Circuit Judge.

[Endorsed]: Filed Feb. 27, 1935. Paul P.

O'Brien, Clerk.

[Endorsed] : No. 7751. United States Circuit

Court of Appeals for the Ninth Circuit. Sperry

Flour Company, a Corporation, Appellant vs.

Coastwise Steamship and Barge Company, Inc., a

corporation, claimant of The American Steamer,

"James Griffiths", her engines, boilers, tackle, and

furniture, James Griffiths & Sons Company, a Cor-

poration, McCormick Steamship Company, a cor-

poration, Appellees. Apostles on Appeal. Upon Ap-

peal from the United States District Court for the

Western District of Washington, Northern Divi-

sion.

Filed January 24, 1935.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.




